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Relative to the following curious Subjects: 


NAMELY, 
The Origin of Government ; Beginning of Laws; Antiquity of 
our Laws in England; our ancient Laws and Law-makers ; 
Parliaments, the Commons repreſented therein before the Nor- 
man Conqueſt ; by whom when firſt by Two Knights for each 
Shire, and Two Burgeſſes for a Borough; Judges, whereof firſt 
of the King himſelf; ſuperior and inferior Courts of Juſtice 
Juſtices in Eyre; Juſtices of Aſſize and Gaol Delivery; Trial 
by Twelve Men, &c. the Four Terms; Juſtices in Weſtminſter 
Hall, how created, their ancient yearly Fees and Salaries, &c. &c, 
All faithfully extracted from the well-known, and juſtly cele- 
brated Work, written by Sir William Dugdale, and publiſhed in 
in Folio, in the Years 1666, 1671, and 1680, under the Title of 
OR1GINES JURIDICIALES, &c, 


TO WHICH IS SUBJOINED 


AN A P 


CONTAINING 

An Enquiry into the Origin, Duty, exorbitant Fees, and Perquiſites annexed 
Two Offices, the one held by Lord Viſcount SToxMoNT, the other by Sir 
David LixnDSAY, Bart. each in the honourable Capacity of one of the Clerks 
or Commis of the Court of King's Bench, under their Uncle the Earl of 
MansF1zLD; which Offices are Sinccure Places, computed at yoool, 
a Year; with a Propoſal for aboliſhing them, and ſeveral other Sinecure 
Offices in the Law. Alſo the Hiſtory, Duty, and Utility of a Sinecure 
Law Office held by his Grace the Duke of GRAFT0N, 


The Whole is publiſhed by Deſire of ſome Members of Par- 
liament, in order to point out the Abuſes in the Practice of the 
Law, and to propoſe ſuch Expedients for remedying them by Act 
Parliament, as ſhall be judged neceſlary. 


LONDON: 
Printed for G. KrearsLY, Ne 46, Fleet-ftreet, 1780, 


THE 


EDITOR's PREFACE. 


HE following ſheets are faithfully extracted 
from the well-known, and juſtly celebrated 
work, written by Sir WiLLiam DucDaLE, and 
publiſhed in folio in the years 1666, 1671, and 
1680, under the title of Ox1cinzs JurIDIclaLss, 


&c. Every reader poſſeſſed of that valuable per- 
formance will be convinced of this fact, by collat- 
ing Chap. I. to XXXIII. of the preſent publication, 
with Chap. I. to VI. and Chap. VIII. to XLIII. 
of the folio edition. 

From the editor's preface to a former * part of 


theſe extracts, lately publiſhed, it appeared that 
| the 


® Tntituled, The Hiſtory and Antiquities of the Four Inns of Court: 
namely, the Inner Temple, the Middle Temple, Lincoln's Inn, and 
Gray's Inn ; and of the Nine Inns of Chancery ; to wit, Clifford's Inn, 
Clement's Inn, Lion's Inn, New Inn, Strand Inn, Furnival's Inn, 
Thavie's Inn, Staple Inn, and Barnard's Inn; alſo of Serjeants Inn in 
Fleet-Street and Chancery-La e, and Scroop's Inn: containing every par- 
ticular circumſtance relative to each of them, comprized in the well-known 
and juſtly celebrated work, written by Sir William Dugdale, and publiſhed 
in folio in the years 1666, 1671, and 1680, under the title of Origines 
Furidieiales, &c. to which is ſubjoined an Appendix, containing ſeveral 
modern orders made by the Society of Lincoln's Inn: namely, for ap- 
pointing a preacher, &c.— Their ſummary method of proceeding by pad - 
lock, bar, and watch, againſt a member who ſuffers an inmate to inhabit 
his chambers, &c. Order againſt the Benchers nominating objects for the 
ſacrament money, &c. Alſo liſts of the preſent Benchers of the Fcur Inns 
of Court, The whole is publiſhed by deſire of ſome members of par- 
liament, in order to point out the abuſes in the government of the Inns of 
Court and Chancery, and to propoſe ſuch expedients for remedying them, 
and regulating the ſtudy and practice of the law, by act of parliament, as 
a3 ſhall 


iv KE. 

the Inns of Court and Chancery were deſigned for 
the © reception, lodging, and education of the 
e profeſſors and ſtudents of the laws of Eng- 
„ land;” that gentlemen who intended to be 
called to the bar, were very ſtrictly examined with 
reſpect to their learning and knowledge of the 
laws; that no gentleman was admitted a barriſter 
unleſs he were properly qualified ; that the lord 
chancellor, and judges for the time being, were 
appointed ſuperviſors and viſitors, to ſee that the 
benchers did their duty, and that the ſtudents 
ſhould be properly educated; that the chancellor 
and judges neglected to perform this truſt; the 
conſequence of which is, that all diſcipline is re- 
laxed ; inſomuch that the only evidence a young 


barriſter, or counſellor at law, is now obliged to 
give of his learning, is to be able to execute a 


bond, conditioned for paying the cook, the wafth- 


pot, and other ſervants their accuſtomed fees and 
perquiſites, for a certain number of dinners which 
the candidate for the bar is obliged to eat in the 
hall of the inn he is member of; that no refor- 
mation in this buſineſs, nor any thing great, libe- 
ral, or generous was to be expected from the 


judges, or practiſing lawyers, who always fold 


their genius, eloquence, and learning, to thoſe 
who bid moſt for them ; and that therefore the 


ſhall be judged neceſſary, & All theſe Tins of Court and Chancery do 


« make the moſt famtus univerſity fer the profeſſion of law only, or of any 
* one human ſcience that is in the world, and advanceth itſelf above all others, 
% quantum inter viburna cupreſſus.“ Sir Edw. Coke, in Pref. tz 3 Revort, 
Printed for G. Kearſly, No 46, Fleet-(trect, 1785, Price 38. 6d. | 


friends 
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friends of the riſing generation, and of poſterity, 
were to look up to ſome of the liberal, indepen- 
dent ſpirits of the Houſe of Lords and Commons 
for relief, reſpecting the ſtudy and practice of the 
law, &c. &c. &c. The reader will ſee this ſub- 
jet treated at large in the Editor's Preface to the 
Hiſtory of the Inns of Court, &c. &c. before 
mentioned. 

The former part therefore of theſe extracts re- 
lated to the ſtudy of the law ; the preſent pub- 
lication reſpects chiefly the enormous fees paid to 
certain perſons who have ſinecure offices, and are 
quartered upon the adminiſtration of juſtice, though 
they were never educated in the profeſſion, nor 
ever merited any place or penſion for public ſer- 
vices ! That a creditor who is under the neceſſity 
of arreſting a debtor for a juſt debt of ten pounds, 
ſhould be obliged, before he begins the ſuit, to pay 
a ſtamp duty of eighteen pence (as if this was a 
matter of luxury) and to make Lord Stormont a 
preſent of two ſhillings and ſix-pence; and that his 
lordſhip and Sir David Lindlay, bart. ſhould be paid 
61. 28. 10d. (ſee page 37) for nothing, by the unfortu- 
nate client, are ſuch glaring political abſurdities as 
cannot be paralleled in che annals of Europe: nor 
would they be ſuffered in any regular government 
in the world except in England, where above ſifty 
thouſand perſons live, and thrive upon the oo ious 
UNCERTAINTY OF THE LAW, and are employed 
three fourths of the whole year in the adminiſtration 


of juilice. 
5 Where, 


* 
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Where, in the opinion of a * former chief juſtice 
of the court of King's Bench, verified by expe- 
rience from the enormous wealth of the noble earl 


who now preſides at that court, a lawyer gets more 
money than in any other part of the world; and 
where, in the opinion of a more exalted character +, 


the lawyers are the greateſt nuiſance. 


Sir John Forteſcue in the reign of Henry VI. his words as tranſlated 
by Sir Wm. Dugdale, are, ** Neither is there any man of law throughout the 
« univerſal world, which, by reaſon of his office or profeſſion, gaineth ſo 
© much as one of theſe ſerjeants (at law). Forteſcue de laud. legum 
Angl. c. 50. 

+ King James I. whoſe words in the laſt ſpeech he made in parlia- 
ment May 29, 1624, are theſe: The lawyers, of all the people of the 
46 land, are the greateſt grievance to my ſubjects; for when the caſe is 
« good to neither party, yet it proves good and beneficial to them. 
Parl. Hitt. vol. VI, page 341. 
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JURA DANT SINGULI NATIS ET UXORIBUS. 


HAT this, at firſt, was in the father of the 

| ' houſhold; and, when generations of men in- 
creaſed, in the chief of the family, both the 

light of reaſon and all hiſtory do ſufficiently manifeſt. 
Hou it therefore fell into other hands I cannot better ex- 
preſs than in the words of Sir Walter Raleigh, In tract of 
eme (faith he) as * people grew numerous, and kinreds more 
remote, obedience, the fruit of natural reverence, waxing 
cold, and brotherly affeftion by little and little withering 
away; wiſdom being likewiſe ſevered from power, and 
rength from charity, covetouſneſs begot oppreſſion, and 
the more powerful man incroached upon the weak; neceſſity ® 
therefore ( which maketh wiſe even the brute creatures as 
well as men) occaſioned both the prudent and ignorant at 


GP Hs Well by Sir Walter Raleigh, Lb. . cap. 9. ſect. 2. 


os A once ' 
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once to underſland, that the condition of reaſonable men 
would become farr more miſerable than that of the beat; 
and that a general flood of confuſion would a ſecond time 
overflow them, did they not by a general sbedience to order 
and dominion prevent it: for the mighty, who truſted in their 
own ſtrength, found others again ( by enterchange of times} 
more mighty than themſelves ; the feeble fell under the forcible, 
and the equal from equal received equal harmes ; inſomuch, 
that licentious diſorder, which ſeemed to promiſe liberty upon ® 
the firſt acquaintance, proved, upon a better tryal, no leſs * 
perilous than an unindurable bondage. * 
Hence therefore was it (as Cicero well conjectureth) that 
men fled to ſome one amongſt themſelves, excelling others 
in virtue and proweſs, and ſubmitted to his diftates and 
decrees, as to laws inviolable: Præſtat enim regem tyrannum 
habere, quam nullum ; It being better to have a tyrant than 
no government at all. 4 
Thus, © to ſpeak humanely, may the beginning of empire | 
be aſcribed to reaſon and neceſſity : but out of doubt it was 
from Almighty Ged himſelf, that this beam of light did ſhine © 
into the hearts of men; whereby they might diſcern, that 
they could not Subſy it without a guide and ruler : for from 
the words of Holy Writ we find, that the Mot High © 
beareth rule over the kingdomes of men, and oppointeth over 
them whom he pleaſeth. 


© Hiſt, of the World, ut ſupra, 4 Dan, 5. 21. 
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time 3 | 
rder The Beginning of Laws. 
heir 


es) 3h by this government, though they found great 
advantages conſidering the miferies they underwent 


od, Ibefore, yet time (making all men wiſe thar obſerve it) 
por ſhewed them ſome imperfections therein: and therefore 
leſs both the ſame neceſſity which invented, and the ſame reaſon 

which approved of ſovereign power“, deviſed certain rules 
& whereby dominion (in the beginning boundleſs) might 
3 likewiſe be kept within her own limits; ſo that the gover- 
nour might the more ſafely exerciſe his ſovereign power, 
and the governed more ſecurely enjoy that which was their 
XZ own right: for then, as Juſtine ſaith, * Populus nullis legi- 
bus tenebantur, arbitria principum pro legibus erant ; The 
4 people were not governed by any other laws than the wills 
"IX of their princes : and what the effect of thoſe their wills 
XV were, hear what St. Auguſtine © expreſſeth, — Quid enim 
(ſaith he) /unt regna, u niſi magna latrocinia, remeta juſſ itia, 
que eſt legum effeFtus ? 

Since therefore the benefit of Jaw is ſo oreat, let us 
conſider what it is, from ſome excellent and moſt proper 
definitions which have been made thereof. 

The famous Roman orator * tells us, that Lex eft ſumma 
ratio, inſita a natura, que jubeat ea que facienda ſunt, 
1 prohibeatque contraria; It is the great diflate of natural 
3 reaſon, which commands what is to be dane, and prohibits 

the contrary, 


2 Principo rerum gentiumque imperium penes reges erat, quos ad faſti- 

P 2X gium hujus majeſtatis, non ambitio popularis, ſed ſpectata inter bonos mo- 

aeratio prox chebat. Juſtin, lib. 2. d Idid. © De Civitate 
Dei, lib. 4. cap. 4. d Cicero de Legibus, lib, 3. cap. 1. 
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Ht is the reformer * he) of vice, and the encourager 
fo virtue, 

Chryſippus defines it thus e, à vous wavruy A Se. 
Lex eft omnium divinarum & humanarum rerum regina. 
Oportet autem eam bonis & malis præſidem, principem & 
ducem eſſe + & (ſecundum hoc ) juſtorum & injuſtorum re- 
gulam, & eorum que natura civilia ſunt animantium ; præ- 
ceptricem quidem faciendorum, þrobibitricem non facien- 
dorum. 

f Marſilius Ficinus out of Plato's Minos, his book De 
Legibus and De Republica, ſumms up Plato's whole de- 
ſcription of a law thus, Lex eft vera gubernaculi ratio, 
que ad finem optimum, per commoda media, gubernata diri- 
git, tranſgredienti pœnam, obedienti premium ſtatuent. 

And our famous 5 Bratton thus, Lex ſpecialiter ſig- 
nificat ſanctionem Juſtam, * honeſta, prohibentem 
contraria. 

Under this (L mean the law of nature) did the old pa- 
triarchs live; and in this do moſt nations of the world ſtill 
concurr. 

And of ſo great power hath it been eſteemed, that ea, 
non homini ſed Deo Delphico tribueretur ; That it ought nat 
to be attributed to men, but to Cad, faith h Cicero. I have 
read, that the antient kings, for the better reputation of 
their laws, told their ſubjects, that they received them 
from the gods. Deum ne an hsminem aliquem cenden- 
darum legum cauſam exiſtimatis ? quoth Plato i in that 
dialogue of his with Clivius tke Cretian, and Megillus the 
Lacedemonian; Clivius anſwering Deum (0 hopes ) 
Deum inquam, ut decet aſſerere; apud nos quidem ( Cre- 
tenſes vult } Jovem, apud Lacedamonios Apollinem : and 


© Tuſtinian, lib. 2. fl. de Legibus. _ f Marſil. Ficinus in argument. 
2d Platonis Minos, ſeu de Lege. 8 Bracton, lib. x, cap. 3. h De 
Leg. lib. 12. i Plato de Legibus, lib, 1. in initio, 


then 


HISTORY Ax p ANTIQUITIES, &. 5 


then tell us (out of Homer) of Minos (the great lawgiver of 
Crete) how he had nine years converſation and conference 
uith Jupiter before he gave them their laws: and a little 
after calls him wapz Awg vouolern;, one that gave laws from 
XZ God. Marſilius Ficinus k obſerves truly, —qued Plato dicit, 
pbriſcos legum latores fuiſſe Dei filios, legeſque heroibus ¶ qui 
etiam a Diis erant genitt ) tradidiſſe : and the ſame Ficinus 


. *Þ elſewhere, omnes illuſtres legum conditores, inventionem le- 


X gum in Deum retulerunt : Zoroaſtes Braftrianis & Perſis 
F legem tradens, in Horamaſin; Triſmegiſtus Zgyptiis, in 
"X Mercurium ; Moſes in Deum patrem ; Minos in Jovem ; 
Z Charondus Carthaginienſibus, in Saturnum ; Lycurgus La- 
¶ cedemoniis, in Apollinem ; Draco & Solon Athenienſibus, 
in Minervam; Numa Pomp. Romanis, in geriam; 
Mohamet Arabibus, in Gabrielem ; Zamolxis Scythis, in Veſ+ 
tam : Plato nofter Magneſus & Siculis, in Jouem & Apol- 
linem. And to the fame purpoſe an antient and excellent 
author ® ſaith, Mneves, an old Egyptian lawgiver, Leges 
4 Mercurio ſibi traditas ſimulabat. 

Our great Engliſh lawyer Sir John Forteſcue, knight 
(who was chief juſtice of the King's Bench in the time of 
king Henry VI.) in that learned diſcourſe “ of his De 
Laudibus Leg. Angl. faith, that Al! humane laws are 
either the lau of nature, or cuſtomes or flatutes, which are 
called conſtitutions : but cuſtoms and the ſentences of the 
law of nature, after that they were once put in writing, 
and by the ſufficient authority of the prince publiſhed, and 
commanded to be kept, were changed into the nature of 
conſtitutions or flatutes ; and did, aſter that, more penally 
than before, bind the ſubject of the prince to the keeping of 
them, by the ſeverity of his commandement. 


* In argumento ad Dialogum ſeu librum 9 de Legibus. 1 In 
argumento ad Platonis Minos. m Diodorus Siculus biblioth, lib. 1. 
p- 84, Hanoviz 1604. n Impr. Lond. 1599. Cap. 15. 
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Conſonant whereunto is that expreſſion of the learned 


Selden, All laws in general * (ſaith he) are originally equal- 


ly antient : all were grounded upen nature; and no nation 
was, that out of it took not their grounds : and nature be- 
ing the ſame in all, the beginning of all laws muſt be the 


fame. 


Now of thoſe who have been moſt famous for making 
laws in ſeveral nations, Moſes may be very well ranked in 
the firſt place, by reaſon that the Iſraelites received theirs 
from him, 

Lycurgus in the next, from whom the Lacedemonians 
had theirs; and from Solon the Athenians ; the memory of 
which men, for their ſingular prudence in framing ſuch 
wholfome and beneficial conſtitutions in thoſe countries, 
is (till no leſs famous than of the greateſt _ by whoſe 
power they were ever governed. 

- The Romans received ſome of theirs from their kings; 
ſome from their Decemviri; ſome from their ſenators ; 
ſome from their lawyers, and ſome from the people them- 
ſelves, 


The Antiquity of our Laws in England, 


OF theſe, that which we call the Common Law, is, out 

of queſtion, no leſs antient than the beginning of dif- 
ferences betwixt man and man, after the firſt peopling of 
this land; = It being no otber than pure and tryed reaſon 


(as the late great lawyer Mr. Plowden expreſſeth); or the 


Þ abſolute perfection of reaſon, as Sir Edward Coke affirm- 
eth; adding, that © the ground thereof is beyond the me- 


92 Notes upon Forteſcue, p. ry. a Plowd. Com. in his Caſe of 
Mines, f. 316. d Coke's Inſtit. part 2, p 119+ © In his Pref. 


to the 8th book of his Reports. 
mory 


g 
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mory or regifter of any beginning; and theſe were they 
8 * which the Norman Conquerour at his coronation did ſuear 
to obſerve ; being then by him ſaid to be, - Bonæ & appro - 
batæ antique regni leges. 


The grave and judicious Thomas Lord Elleſmere, late 


i lord chancelour of England, in his learned diſcourſe of the 
Peſtnati, faith, * That the Common Laws of England are 
2 grounded upon the law of Cod, and extend themſelves to the 


eriginal law of nature, and the univerſal law of nations ; 


and that they are not originally Leges ſcriptz : which is 
* conſonant to that of the eminent lawyer Henry de Bratton 


(who lived in king Hen. IIId's time) In © omnibus aliis re- 


gionibus utuntur legibus & jure ſcriptis; ſola Anglia uſa eft 
jure non ſcripto & conſuetudine. 


And that their being not written doth no whit extenu - 
ate the authority and eſteem juſtly due to them, let us 
hear what Fleta excellently expreſſeth to that purpoſe, — 
t Leges autem Anglicanas, licet non ſcriptas, leges appellari 
non eft abſurdum ; cum hoc ipſum lex ſit, quod principi pla- 
cet legis habet vigorem; eas ſcilicet quas, ſuper dubiis in 
concilio diffiniendis, procerum quidem conſilio, & principis 
auctoritate accordante, vel antecedente, conſtat eſſe promul- 
gatas : fi enim ob ſolum ſcripture deſectum leges minime con- 
ferentur, majoris proculdubio auctoritatis robur ißſis legibus 
videretur accommodare ſcriptura, quam decernentis aquitas, 
aut ratio ſtatuentis. 

It is not incongruous to call our Engliſh conſtitutions, 
laws, though they be not committed to writing ; for as 
much as the law itſelf is, that what the king appointeth 
hath the ſtrength of law; viz. that which in doubtful caſes, 
by the advice of his nobles, and his own authority concurring 


4 F. 33, 33. © Brafton, lib. t. cap. 1. f Fleta, in comen- 
tarii juris Anglicani proœmio. 
＋τ 


want nt <a they ſhould not oi the eftimaticn | 2 
laws, the meer writing of them would attribute more au- 
thority unto them, than the juſtneſs of the judge or reaſon © 
. of the compoſer. 2 
Thus much, in general, in reference to the Common 
Law of England; whence I ſhall deſcend to ſay ſomething, 
briefly, of the moſt antient law-makers in this nation, 
That the Druydes (id eſt, the prieſts) amongſt the Bri- 
tans, were the framers of their laws, is probable enough; 
for Cæſar in the memorials 8 of his warr in Gallia, ſpeaking 
of them, as the determiners of all controverſies and mat- 
ters of variance there, as well publick as private; and 
that they do, at one time of the year, fit together at a cer- 
tain. hallowed place on the borders of the h Carnutes 
(whoſe country is the middle of all Gallia) whereunto al! 
ſuch as have any difference do reſort, and ſubmit to ſuch Y 
decree as is then and there adjudged by them, ſaith, Di/- 
cißplina in Britannia reperta; atque inde in Galliam tranſ- 2 
lata efſe exiſtimatur; This diſcipline of theirs was tranſe 1 
lated hither out of Britain. 4 
And that the Britains had certain and firmly eſtabliſhed 3 
laws, Dio i aſſureth us; Britannia (ſaith he) ſuis Legibus * 4 
uſa eft : and who was it like ſhould be the makers of them 
but the kings, by the help and aſſiſtance of the Druydes ? 
For the ſame Cæſar, in that relation, plainly tells us, that 
* Dryde fere de omnibus controverſiis, publicis privatiſque 
conſtituunt, &c. They determine almaſt of all cntroverſies 
and matters in variance, as well publick as private: and 
if there happen to be any crime | committed, if murder, if 
controverſie concerning ® the inheritance or boundaries of 


s Czſar de bello Gallico, lib. 6. Videſis J. Seldenum in Ang. Jani, p. 
17 & p. 123. h Charters. i Lib. 8. Videſis etiam Jani 
Ang. p. 17 & 18. k Cæſar de bello Gallico, ut ſupra. I Al 
Criminal Cauſes, m All Civil Actions. 

| land, 
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ugh 3 land, they decide it, and award recompence and penalties. 
2 of 8 Likewiſe, in caſe there be any perſon, private or public, who 
au- hall not ſubmit to their decrees, they forbid him to come 
to their ſacrifices, which is the moſt grievous puniſhment ; 
and they who are thus interdicted are ſhunned by others as 
the moſt wicked of all people ; fo that no man will abide their 
company leſt they ſhould be infected, and receive hurt from 
them : and if they require the benefit of law, or any dig- 
nity (being thus interdifted) they may not have it. N 


; But to derive the riſe and original of our Common 
ing Laus from that fountain is more than I dare adventure; 
\at- though Sir John Forteſcue doth ſeem to incline thereto, 
and in his commendation of the reaſon and equity of them, 
. in ſaying, That the Romans, Saxons, Danes, or Nor- 
foo mans would have altered them had they not been ſo ; ef- 


all | = pecially the Romans, who gave laws almoſt to all the world 
uch E beſides Dus, ft optime non extitiſſent, aliqui regum 
i i illorum, juſticia, ratione, ſeu aſtectione concitati eas mutaſſent, 
nf aut omnino deleviſſent ; & maxime Romani, qui legibus ſuis 
nf | quaſi totum orbis reliquum judicabant. 

7 For if we well conſider the miſery whereunto thoſe 
people were by the power of the Romans brought even 


oy 1 almoſt to an utter expulſion, as their own hiſtorians, 
_ X Galfr. Monumethenſis and Humphrey Llhoyd, do ac- 
a knowledge; it cannot probably be thought that their 
hat laws and cuſtoms were tranſmitted to thoſe who after- 
ue i wards became lords and rulers here; but rather that the 
fies | Saxons, after they had well ſetled themſelves, did lay the 
and firſt foundation thereof, from the uſages and cuſtomes 
if of the Germans, whence they ſprung. But my pur- 


of FF poſe being here not to diſcourſe argumentatively, leaving 


Jani ; » Lib. 2. cap. 17. de laud. Legum Angl. 
Al © B every 
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every one to their own judgement therein, I ſhall proceed 1 
and briefly ſhew what I find hiſtorically ſer down concern- Þ 


ing this matter. 
C HAP. IV. 
Our ancient Laws and Law-makers. 


T is ſaid of Mulmutius Dunwallo (a king of the Brit- 
tains, who began his reign no leſs than four hundred 


and fourty and four years before the birth of our Bleſſed * 
Primo leges in Britannia edidit Dunwallo 


Saviour) 
Molmucius ; cujus leges Molmucinæ dicebantur : inter quas 


- (ut in Bruto habetur) flatuit, ut civitates & templa deorum, 
vieq; ad illa ducentes, & aratra colonum immunitate con- 


Fugii gauderent. Duiwallo Molmutius was the firſt (ting) 


that did conſtitute laws in Brittain, which were thereupon Z | 
called the Molmucian laws : amongſt which he enafted, © 

That the cities and temples of the gods, and the wayes | 
leading to them, as alſo th: huſbandman's plows, ſbould *? 


have the priviledge of ſanfluary. 


After him, that Mercia queen of the Britains (ſometime 7 
wife of king Guitheline, from whom the province of 
Mercia is thought to have had its name) b made a law full 


of prudence and juſtice, called the Mercian law: and 
that our old hiſtorian Gildas, tranſlating theſe two laws 


out of the Britiſh language into Latine, it was thence- 4 


forth called Merchenelege, id eft, the Law of the Mer- 


cians, by which law eight ſhires of this realm, Glouceſter | 
Worceſter, Hereford, Salop, Cheſter, Stafford, Warwick, 


and Oxford, were antiently governed, 


a Joh. Brompton Monach. Jorv. Inter Hiſt. Angl. ſcript. antiq, 
col, 966. 8. b John Brompt. ibid, 


The 
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ceed The next legiſlators here, that I read of, were Ethel- 
ern- bert © (the firſt of the Saxons, who received the Chriſtian 
8 faith, about the year of Chriſt 613) Hlothere, Eadric, 
and Withred, all kings of Kent; whoſe laws are extant 
in ancient manuſcript, called “ Textus Roffenſis, and 
therein recorded by Ernulph the venerable biſhop of that 
place, about the year of Chriſt 760. 
2 After thoſe Ina, Alfred, Edward the Martyr, Athel- 
. ſtan, and Ethelred, all kings of the Weſt-Saxons ; the 
firſt whereof began his reign about the year of Chriſt 
688; the ſecond in the year 873; the third in the year 
975 the fourth in the year 973; and the fifth in the 
year 979; Whoſe laws are to be ſeen at large, viz. thoſe 
of king Ina in the annals e of John Brompton (ſometime 
a monk of Jorvaulx Abby in Yorkſhire) ; thoſe of king 
Alfred * in the ſame annals of Brompton; thoſe of king 
Edward the Martyr, king Athelſtan and Ethelred, in 


d, 

ta 7 Lambard de priſcis Anglorum legibus, which laws of king 

11 Alfred were called Weſt Saxon Lega, i, e. the law of the 
Weſt-Saxons, whereby in antient time nine counties ſouth 

A of the river Thames, viz. Kent, Suſſex, Surrey, Berk- 
2X ſhire, Wiltſhire, Hantſhire, Somerſetſhire, Dorſetſhire, 

f 8 

1 3 and Devonſhite were ruled. 

J | After this, the Danes ruling here, there was a third 


law by them conſtituted, which was called Denclega, 
i. e. the Danes Law; and by it were no leſs than fifteen 
of the eaſtern and northern ſhires of this kingdome 
" F heretofore governed, viz. Eſſex, Middleſex, Suffolk, Nor- 
* folk, Hartfordſhire, Cambridgeſhire, Huntendonſhire, 
» 2F Lincolnſhire, Nottinghamſhire, Leiceſterſhire, Bucking- 
hamſhire, Bedfordſhire, and Yorkſhire, 


© Ecel. Hiſt. Ven. Bedz, lib. 2. c. 3. 4 Penes virum Cl. Rog. 
Twyſden, Bar. e Hiſt. Angl. Script. antiq. col. 759, col. 820. 
Videſis Jani Angl. p. 124+ Hiſt. Angl. Script. col. $19, &e. 
B 2 Out 
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Out of all which three laws, viz. Merchenlega, Weſt- 


Saxonlega, and Danelega, did king Edward (commonly © 
called the Confeſſor, who began his reign in the year of 9 


Chriſt 1044) ſelect 8 the beſt and choiceſt, and reducing 
them into one body, called h the Common Law. Which 
laws of king Edward the Confeſſor are at large publiſht 
by Mr. Lambard i. 


And long it was not after the renowned Norman con- 


queror (king William I.) had brought this realm to ſub- 


jection, but that he cauſed k a view to be! taken of all 
the before ſpecified laws, and approving ſome, and re- 
jecting others, adding alſo ſome of his Norman conſtitu- 
tions to them (as moſt proper for his government, conſi- 
dering how many of his ſubjects from that dukedome he 
brought over with him and ſetled here) made an eſtabliſh- 
ment ® of ſuch as he thought moſt juſt and wholeſome 
for this his dominion. 


But this was not without great and earneſt ſute made 
to him by the native Engliſh ; for he would have im- 
poſed upon ® them the laws of the Danes and Norwegians, 
affirming ? them to be better then others—Profundiores & 


s Ib. col. 957. 15. Polychcon. lib. 1. cap. 50. n Coke's Reports, 
part, 3. in proem. i De priſcis Ang. leg, fol. 126. b. Chron. H. 
Knighton, col. 2355. * MS. in Scac, ſub nomine Gery, Tilb. 
cap. 32. Vide Jani Ang. p. 63. 1 Poſt adquiſitionem Angliz, 
Willielmus rex, quarto anno regni ſui, conſilio baronum ſuorum fecit 
ſummoniri, per univerſos Angliz conſulatus, Anglos nobiles, ſa- 
pientes, & ſua lege eruditos, ut eorum leges & vitam & conſuetudines 
ab ipſis audiret, electi ergo de ſingulis patriæ comitatibus viri xii. jure- 
jurando coram rege primum confirmaverunt ; ut quoad poſſent, retro 
tramite, neque ad dextram, neque ad ſiniſtram divertentes; legum veri- 
tatem ſuarum, & conſuetudinum ſibi patefacerent ; nil prætermittentes, 


nil addentes, nil prævaricantes, nil mutantes, &c. m Chron. Joh. 
Brompton, col. 982 46. Annal. H. Knighton, col. 2355. Annal. 
Malmeſb. f. 342. b. &c. un Vide inter leges S. reg. Edw. per 


Will. Lamb. editas, f. 238. a. & f. 138. b. Vide etiam Spelm. Gloſſ. 
p. 436. Vide Flor. Wigorn, in anno 1142. bid. p Ibid. 


honęſtiores 
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-8 honeſtiores omnibus aliis aliarumq; legibus nationum. How- 
beit, to give them all indifferent ſatisfaction, for quiet- 
f X neſs ſake, for thus faith Math. Paris thereupon—1 Poft 
3 las dif eßtationes, preſente archieþiſcoþo Lanfranco, rex, 
h bro bono pacis, juravit ſuper omnes reliquias eccleſiæ 
t St. Albani, tail; facroſanfis evangeliis, miniſtrante ju- 
ramentum abbate Frethrico, bonas & approbatat antiquas 
© regui leges, quas ſanfti & hii Angliæ reges, cus anteceſ- 
= ſores, & maxime rex Edwardus, invialalibiter obſervari ' 
jut. After many diſputes in the preſence of Lanfrank, 
X archbi/boþ of Canterbury, the king (at the length) for 
quiet ing the people, fwore upon all the precious relicks inthe 
church of St. Alban, laying his hand upon the Holy Evan- 
X gelifts; Frederick, then abbot, miniſtring the oath to him, 
that he would inviolably obſerve the. good and approved an- 
"© tient laws, which had been made by the devout and pious 
ing of England his anceſtors, and chiefly by king Ed- 
XZ ward (the Confeſſor.) 

of which laws Ingulphus, the then famous and 
? learned abbot of Croyland faith thus 7,—— 4ttuli me- 
cum Londoniis in monaſterium (Croylandæ) leges equiſſimi 
regis Edwardi, &c. 1 brought with me from London unta 
the abby of Croyland, the laws of king Edward the Juſt, 

in the ſame language wherein they were made, which my 
it IF renowned lord king William having ratified and made au- 
„ thentique did, by proclamation through all the realm of 


- © FP . 
e 
a 


's England, command under grievous penalties to be inviolably 
4 8 eb/erved; and ſo recommended the ſame to his judges. 

. 4 But he laid great impoſitions upon the biſhops and' 
; religious houſes for the ſupport of his military forces, 
n Y | 

„ q In viti Frethrici abbatis, p. 48. n. 30. Videſis etiam Jani Angi. 
K p. 63, 64 & 65s, Et Rog. Hoved, in vita regis H. II. P- 347 


r Ingulph. hiſt. p. 519, b. De legibus Will, Con. vide Seldeni Jan. 
3 Ang], lib, 2. p. 123, 
1 . from 
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from which they, holding their lands in pure and frank 4 


almoigne, were before that time free.—£Epi/copatus & ls 


abbatias omnes, que baronias tenebant, & eatenus ob omni 7 J 


ſervitute ſeculari libertatem habuerint, ſub ſervitute ta- 
tuit militari, ſaith * Math. Paris. And for the ſame 


purpoſe he impoſed t military tenures upon the laity ; ſo 


alſo upon the people in general, in his purveyance for 
victual, which he cauſed to be taken in kind throughout 
all the land; until upon ſad complaint thereof he did, 
by the advice of his nobles, reduce it into money. Of 
which purveyance, then ſo taken and compounded for, 
1 ſhall here exhibit a brief narrative from an author u who 
lived near that time. | 

In primitivs regni flatu, poſt conguiſitionem, &c., 

In the primitive flate of this kingdome after the (Norman) 
conqueſt, there was not any gold or ſiluer paid to the king out 
of his lands, but only viftual whereby the daily neceſſaries 
of the court were ſupplyed; and thoſe who were aſſigned to 
this ſervice, knew well how much came from each place: 
cuyned money, iſſuing out of cities and caſtles, where no 
huſbandry was exerciſed, being only employed in wages, 
and gifts to ſouldiers, and for other neceſſaries relating to 
the courts and publick conventions of the realm, Which in- 

ftitution continued during all the reign of king William the 
Conquerour, and until the time of his ſon king Henry the firſt, 
fo that I myſelf ( ſaith mine author, who lived in king 
Henry the ſecond's time) have ſeen ſome of thoſe, who thus 
brought theſe proviſions to the court. 

The officers of the king's houſe had likewiſe from ſome 
counties of this realm, whence ſuch proviſiens were due, 


5 In anno. 1070. p. 7- t Ibid. uv Ex MS. nuncupato 
Gerv. Tilbur, penes Camerar, Scac. cap. 23. Videſis etiam Jani Angl. 
p. 74+ x Purveyance, how taken anticnt!y. | 
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certain proportion of wheat ; of other ſeveral forts of 
provender for horſes ; which being paid according to this 


Hau form, the ſaid rs ben accompt, with the ſhe 


riß, did reduce them into rates of money, viz. for fo 
much wheat in meaſure as was a competency to make 
* for an hundred men, one ſhilling ; for the carcaſs of 
a paſturing oxe, a ſbilling ; and for a ram or ſbeep, four 
Le, But afterwards the king, viz. (king Henry 1.) 
= being neceſſitated to go beyond ſea, for the quieting thaſe 
4 tirrs which were there raiſed, and to that end requiring ready 
3 money as moſt neceſſary for ſuch a purpeſe; there came a 
© /ad complaint to his court by a multitude of countreymen ; 
nay, which was much more grievous, they brought their 


| ö  plow-ſbares, as a teſtimony of the decay of tillage, and 


red them uß to him, being ſo much ofpreſt by this pur- 
veyance victua! thus taken from their dwellings. 
The king therefore, being not a little moved therewith, did 
by the advice of his nobles ſend throughout hit realm di- 
verſe perſons, of whoſe prudence and diſcretion for that 
purpoſe he was aſcertained; who travelled thereupon 
into all parts, and viewed every man's land, eftimating 


tte propertion of viftual paid out of the ſame, which 
they reduced into a rate of money, and conſtituted the 


3 /teriff of each ſhire the general receiver thereof ; adding, 
that he ſhould pay the ſame into the Exchequer by 
weight. 

Fecit deſcribi omnem Angliam, &c. Moreover, he, (viz. 
king William the Conqueror) cauſed the whole kingdome 
to be ſurveyed, to the end he might know how much land 

Flor. Wigorn. p. 449. | 
each 
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each of his barons did poſſeſs ; as alſo the number of 
knights fees and plow-lands that it contained; likewiſe | 
what bondmen and what cattel any one had, from tbe 
greateſt to the leaſt ; and what rent every man's eſtate | 


could yield; all which he appointed to be recorded in 
his Exchequer at Weſtminſter in that volume called 


Domeſday-book; ſo named as Gerv. Tilbur. ſaith, Non quod 


in eo de propoſitis aliquibus dubiis feratur ſententia ; ſed quod Þ 
predifo judicio non liceat ulla ratione diſcedere : Met that 


in it was contained a judgment of any doubtful matters; 
but that it might not be lawful to decline that ſentence for 
any reſpect whatſoever. 


He firſt allo 3 x that charters ſhould be ſealed | 


with wax by each man's peculiar ſeal ; and likewiſe that 
pleadings ſhould thenceforth be in French, and that lan- 
guage taught in ſchools, 

And ſo ſevere and ſtrict he was for preſervation of deer, 
that 7 Cervum vel capreolum capienti, oculi - eruebantur ; 
Thoſe who took a deer or a goat ſhould loſe their eyes. 
And for preventing inſurrections, commanded = that at 
the ringing of a bell every evening, the fire in all houſes 
ſhould be covered. 

Homicide he likewiſe puniſhed a by loſs of life: and 
rape by Þ gelding of the offender. 

His immediate ſucceſſour was king William Rufus, b but 
of any laws he made we have no memorial : howbeit, to 
him was attributed the original of that cuſtome, whereby 
his ſucceſſors firſt claimed the profits of vacant biſhopricks 
and monaſteries, which were of the king's patronage, 


x Ingulphi Hiſt. f. 512, Y Math, Paris. z Polyd. Virg. 
Hiſt, lib. 9 H. Hunt, f. 212. b Ibid, 
2 commonly 
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mmonly called Firſt Fruits——Sane Guilielmus Rufus, 
raritia inflammatus, vectigalia ex ſacris prædiis ca- 
iebat, Cc. faith Polyd. Virgil —and thus goeth on—— 
Ftenim reges qui ſucceſſerunt, Rufi inſtitutum ſecuti, con» 
Wcverunt, tam epiſcoputuum vacantium, quam cœno- 
Niarum, que majores eorum condidiſſent, vectigal unius 
nni capere, perinde quaſi iſta bona Deo conſecrata, per hunc 
mnodum tantiſper ad priſtinum datorem jure redirent, quoad 
eſent, qui ea rurſus pelſidenda reciperent. Eſig: u 
nodi conſuetudo ita deinde rata habita, ut etiam nunc re- 
eibus fas fit veftigal gueddam caßere ex cœnebiis vacan- 
1 ibus : nam ratio inita eft, ut quoties vacent, ex pacto, 
Wquadam pecuniæ ſumma debeatur regi, ut fundatori, qui 
etiam potęſtatem faciat monachis novum eligendi ſibi præ- 
Peſitum. Item per idem jus, ipſit regibus licet epiſcapa- 
tuum vacantium pᷣrædia recißere, ac fructus in ſex menſes, 
vel in integrum annum debitos capere, aut ab illis quibus 
acerdotia dantur, exigere : quemadmodum interea, dum 
vacant, primus provinciæ antiſtes in epiſcopatibus ißſis ju- 
riſdictionem habet, & quicquid emolumenti inde eſt, ei 
1 a 

The next of our legiſlators that ſucceeded him was 
king Henry I. his fon, of whom another hiſtorian ſays 
thus *:;—Bonas quogue leges & conſuetudines regis Edward, 
pradeceſſoris ac cognati ſui, reflauravit ; & prout ei vi- 
debatur, ſua ſaßientia & auftoritate emendatas & cor- 
roboratas, in regno ſus rigide & conſtanter, tam a diviti- 
bus, quam a pauperibus obſervari fecit. That he confirmed 
the good laws and cuſitmes of king Edward his predeceſſor 
and kinſman; and cauſed them to be flriflly obſerved . 
as well of the rich as poor throughout his king- 


dome. 
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© Tolyd. Virg. Angl. hift. lib. x. p. 168. a. 30 and 40. 
Ric. Prior Haguſtald. Inter hiſt. Angl. Script. col. 310. L 52. 
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But Sir Edward Coke expreſſeth it thus * —Becauſe he 7 
aboliſhed fuch cuſtomes of Normandy as his father had 
added to our common laws, he is ſaid to have reſtored tle 
antient laws of England. 4 $ 

His charter of confirmation f of thoſe laws bears date 7 
at his coronation; which laws (as all the reſt whereof ! 
have made mention) are exactly referred unto by my mar- 4 
ginal quotations. And added, that counterfeitors of mo- 
ney ſhould have their eyes pulled out h, be gelt, and loſe 
their right hands; likewiſe i that half. pence and far- 
things ſhould be round; alſo that an ell for meaſure 
ſhould * be made of the length of his own arme: and i 
that the uſe of lights in the night ſhould be reſtored ', "8 
which, with fire, had been prohibited by his father, after 
the ringing. of Coverfeu every evening at eight of the f 
clock. 3 
Moreover, he commanded ® that the Engliſh ſhould X 
cut their hair after the faſhion of the French, they 7 
having till then uſed to wear it as long as women 4 
theirs, * 

And laſtly, fearing the loſs of Normandy by invaſion * 
of Lewes le Groſſe king of France, Primum emnium po- 
fuls impenit grave tributum cauſa novi belli gerendi; : 
id quad apud pofteriores reges in conſuetudinem venit *, 3 
ſaith Polyd. Virg. He firſt began the impoſing of a tax Þ 
upon the people, for maintaining of his military forces; 
which practice his o ſucceſſors have ſince that time brought | 


to a cuſlome. : 

© Coke's Reports, lib. 3. in procemio, f Hiſt. Angl, ſcript: Þ 
antiq. col. 121. a. n. 30. M. Pariſ. in an. 1100. p. 55. Lib. rub. in 
Scacc, f. 131. £ R. Hoved. p. 274. n. 40. h W. Gemetic. i : 
hiſt. Norm. lib. 8. cap. 23. R. Hoved. p. 273. n. 20. i R. Hoved. i ; 
p. 270. n. 40. K W. Malmeſb. lib. 5. I Stow's ax 1 
Annals in an. 11co. (1H. 1.) m Flores hiſt, in at. 1124. yl © 


» Polyd. Virg, hiſt, Angl. 189. I. 7. © Ibid, | R J 
| | The | 
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uſe he 4 The laws of his ſucceſſor king Stephen, granted by his 
%% harter, bearing date at Oxenford in the year 1136, 
-d th, (being the firſt year of his reign) are ſpecified by W. Mal- 
I meſb. in his Hiſt, 7 Novellæ, and others, 4 whereunto I 


brag _ 4 called Danegelt, viz. two ſhillings for every hide of land, 
which his predeceſſors had long enjoyed. 

mo- L And to him ſucceeded king Henry I. who in a fa- 

loſe 4 ous meeting of the prelates and peers of this realm, 

far- © Fat Clarendon in Wiltſhire, on the feaft day of St. Hil- 

ſure 3 Flary, anno. 1164, (in the tenth year of his reign) eſta- 

and © blimed * divers laws, chiefly relating to the clergy and 


ed, Meccleſiaſtical matters, who aimed at exemption of their 

fter perſons and poſſeſſions from ſecular juriſdiction. 

the 38 Other laws he alſo made in anno Domini M t, the fif- 
teenth year ofhis reign, he being then i n France; the 

1d tenor whereof I have referred unto. 

hey 1 The tryal by grand aſſize, inſtead of that by battel, 


he likewiſe inſtituted *. 

And in the year 1670 (16 regul) he conſtituted cer- 
tain juſtices “ itinerant, and ſent them into the ſeveral 
counties of this realm {as in my chronological tables may 
be more amply ſeen) to make enquiry, according to the 

direction of ſeveral articles, concerning delinquencies of 
ſundry kinds. | 


nen 


ax | 1 1 
= In the year 1176 (ſcil. 22 regni) in a grand council 
a of his peers held at Nottingham, he alſo aſſigned more * 


4 juſtices itinerant to ride into all the counties of this his 


p R. Hoved. f. 276. a. n. 40. W. Malm. hiſt. Nov. f. ror. b. n. 10. 
9 Et Hiſt. Angl. Script, col. 314 * R. Hoved. in an 1146. f. 276. a, 
an, 40. Hiſt. Ang. Script. cox. 1385 and 1386, &c. Math, Par. in an. 


d. 164. * Hiiſt. Angl. Script. col. 1409. u Glanvill. lib. 2. cap. 3, 
s e, 9. Vie Jani Angl. p. 110 and 111. v Hiſt, Angl. ſcript. 
4. col. 1410. x Vide Annal Rog. Hoved, f. 313. b. bid. 
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bute juſtice to his people upon all occaſions, according 


Crown; which are at large recorded by“ R. Hoveden ; 3 
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kingdom, viz. three for every fix counties, and to diſtti- 
| 
to the before-ſpecified conſtitutions made at Clarendon, iſ 11 
and 7 renewed at Northampton. er 
In the year 1179 (regni 25) he ſent ** Bae 
itinerant likewiſe into the ſeveral counties of Eng- 
land, to hear the complaints of his people upon all 
differences and controverſies, and to do them nen £ 
therein, 3 7 
And in the year 1180 (27 regni) he made thoſe « con-. Pt 
ſtitutions for the aſſize of armes, whereby every perſon i 05 
of what degree ſoever was aſſigned what weapons and 
armes for the defence of the realm he ought to have. 
And laſtly, in the year 1188 (ſcil. 33 regni) having 
made certain ſtatutes and conſtitutions, in order to an ex- 
pedition for the Holy Land, which were firſt ® framed in 9 
Normandy; upon his return into England, he confirmed 
them in a grand council held by him at his royal El 
of Gaytinton in Northamptonſhire. 1 
To king Henry II. ſucceeded Richard I. his fon; | q 
who in anno 1194 (5 of his reign) conſtituted divers 4 
rules for the proceeding of bis juſtices in Pleas of the 


ſ 


.v 
43 ö 


likewife certain * ſtatutes touching the Jewes ; and con- 3 
ceroing f tournements: as alſo, that whoſoever had any 
former grants from him, ſhould then come to confirm 
them under his new great ſeal. 


r Annal. R. Hoved. f. 313. b. bid. 2 R. Hoved, fol. 337. a. i 
Hoved. f. 380. a. Jani Angl. 120, 121. b R. Hoved, f. 365. b. n. 20. 
© Thid, f. 366. a. n. 20. Et Chron, Ger, Doroberd. intea Hiſt, 
Angl. ſcript. col. 122. Annual. poſter. ſol. 42 3. 4. e Ib, f. 424. a, 


f Thid. b. | 
5 The 


4 HISTORY and ANTIQUITIES, &c. 2: 
iſtri- The next year following, viz. anno 1195 (6 R. I.) 
ding ubert archbiſhop of Canterbury, and. juſtice of all 
don, England, ſent the form® of an oath to be taken by 
4 very man throughout the whole realm. 
tices In the year 1197 (8 R. 1.) the ſaid king Richard did 
.ng- Meſtabliſh and conſtitute h a certain aſſiſe and rule for 
all Poeights and meaſures. 
by The next year following, ſcil. 1198. (9 R. I.) he im- 
q poſed a! tallage of five ſhillings upon every plowland 
on- throughout the kingdom; and * appointed one clerk and 
en done knight, with the aſſiſtance of the ſheriff, to collect the 
and me. 
And the ſame year he ſent ! his juſtices itinerant into 
ing Lincolnſhire, and the reſt of the northern counties, to 
ex- diſpatch thoſe pleas of the crown, which were not 
in heard by them who went into thoſe parts laſt. | 
ed : So alſo ® Hugh de Nevill, chief juſtice of his foreſts, 
ace with ſtrict articles of direction what to enquire of, and 
bow to proceed; which were n as ſevere againſt the 
 EFtranſgrefſors upon his veniſon, viz. to the loſs of their 
eyes and privy members, as it was in the time of king 
he Henry his grandfather ; and for leſſer treſpaſſes upon his 
vert; leading of dogs uncoupled, and carrying of bows 
and arrows, to be at the king's mercy, 


2 * 

"x 
4 

of 


1 
Ot king John's conſtitutions, the firſt whereof I find 
A mention, is for regulating and moderating the fees of 


the great ſeal, which had bcen enlarged in the time of 
king Richard I, and reducing them to what they were 


f K Ib. 430. b. n. 40. Þ Ib. 440. b. n, 10. Vide Chron. Joh. Brompt. 

? cal. 1258, 18. 5 Ib. f. 442. n. go. k Ibid. d. IIbid. f. 448. b. 

„ bid. Ib. 446. 3. n. 36. I vet. Regilt, in archivis 
Cantyar, Archiep. 
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in the reign of his father king Henry II. The next for | 
eſtabliſhing ? the prices of wines: and that he granted iff I 
to Hubert, archbiſhop of Canterbury, the liberty of a” 
mint for coyning of mony in that city; as alſo authority 
to convert the tenure of ſuch lands as were held of 
his church of Canterbury, in Gavell-kind, into Knight. 
ſervice. 7 
In the ſecond year of bis reign he ratified the uſage 1 | 
of his Exchequer touching ſuch debts as were due to 
the crown; the form whereof is ſet forth by R. Hove- 3 
den, ſub. a. 1200, 3 N 
In the year 1201 (3 Joh.) he ſent his precept * to Z 
Hugh de Nevill, then chief juſtice of his foreſts, for the 1 
ſtrict obſervance of thoſe ſharp laws againſt all tranſ- . 
greſſors in them, which were uſed in the time of king . 
Henry his father. And the next enſuing year he made * 


and conſtituted an aſſize of bread upon the ſeveral 7 1 
1 P 
t 


— 
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prices of wheat. q 
In the year 1204 (6 Joh.) he iſſued out a procla- 
mation t againſt clipt money; and eſtabliſht u an aſlize 2 
for coynage, and in the ſame year the“ price of a fore 3, 
goſhauke was by the king's juſtices fixt at twenty ſhil - 


— — 
— 
. 


| 
10 lings, and of a mewed Goſhauke at forty ſhillings, | ; 
| 0 That the whole reign of this king was very unquiet 
Ut is certain enough, the clergy and laity all complaining 1 10 
ih of great and many oppreſſions; but referring the re- . 
14 lation of ſuch diſcontents, whence thoſe troubles aroſe, 
| | unto our hiſtorians, I ſhall now come to his grant of * 
; f thoſe two ſo eminent and memorable charters, viz. | | 
0 
| |, PR. Hoved. f. 453 2. n. 10. JS. penes Archiep. Can, f. 9. b. n. 5. de 


| ö ; 7 R. Hoved. An. f. 465. b. n. 30. * Pat. 3. Joh. m. 7. Pat. s. Joh, | 
106 m. 3. Math. Tariſ. in an. 1202. * Pat. 6 Joh. m. 6. u Ib. in dorſo 
j n. 3. » Ex lib, rub. in Sca c. fol. 149. b. x | 
Magna 
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4 laguna Charta, and Charta de Foreſta; taking notice 
aly of ſome circumſtances conducing thereto, 

About the 14th cal. of November in the year 1214, 
Peing the 16th year of king John's reign) the earles 
d off d barons meeting * at St. Edmonds-Bury, to confer toge- 
"y Per about the regaining of the liberties confirmed by 
E e charter of king Henry I, (which coatained all thoſe 
hat were granted by king Edward the Confeſſor) they 
 ZFÞlemaly ſwore 7 there at the high-altar, that if the 
1 ing ſhould refuſe to ratifie them, they would forthwith 
Put themſelves in armes, and withdraw their allegiance 
From him, untill ſuch time as by his charter ſealed he 
=Fould condeſcend thereto. And they farther concluded, 
"What after Chriſtmaſs following, they would all of them 
epair unto him to repreſent theſe their deſires; and in 
Ine mean time, make ſuch proviſion of horſe and armes, 
hat in caſe he ſhould recede from his Oath, viz. to re- 
More the laws of his anceſtors ; eſpecially thoſe of 
St. Edward, and to do right to every one (which he 
nade at * Weſtminſter upon the day of St. Margaret the 
irgin the foregoing year) they would by ſciſure of his 
aſtles compell him thereto, 

Which accordingly they did 2, coming in a warlike 
Poſture, he then lodging in the New-Temple at Lon- 
oa; and there charged him with Eis ſaid oath made at 
Wincheſter. 

The king ſeeing himſelf in this ſtraight, by reaſon 
of their ſtrength and power, deſited reſpite till ® the 
lauſe of Eaſter, to the end he might the better conſider 
hat was fit for him in reſpe& of his kingly dignity to 
do: whereupon, after long diſcourſe had, he giviag © 


* Mat Pariſ. in an. 1214. p. 252. n. $9. Y Ibid, 2 Ibid. 
P. 239. u. 10, 2 Ibid, 253. u. 30. Þ Ibid. n. 40. © Thid 
pledges 
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pledges that he would ſatisſie them at the time prefixed, i 
they departed to © their ſeveral homes, 4 
But after this, conſulting his own ſafety, he . N I 
all his ſubjects throughout England to renew * their 
fealties and homage ; and that he might the better ſe- 1 
cure himſelf, he aſſumed f the Croſs, upon the feaſt of the 
purification of the Bleſſed Virgin next enſuing, blen 
that ſo doing, it might be ſome kind of protection unto 
him. 
But the barons, who had got 8 to their party well | 
nigh all the nobility of the realm, reſolving to carry on 4 


5 
their deſigns with power, met h at Stamford in Eaſter- 3 


8 


4 > 1 — * — — 


ing came to Brackley : unto K place the king * ent 
the archbiſhop of Canterbury, Will. Mareſchal, earl of FF 
Pembroke, and ſome other diſcreet perſons, to know 1 a g 
of them what laws and liberties thoſe were Which they 1 F 
required. 4 
To whom they (ſc. the barons) delivered a! ſchedule 
which did for the moſt part contain the antient laws and 3 
cuſtomes of the realm; expreſſing, that if the king 
ſhould refuſe to confirm them to them by his ſealed | 
charter, they would make ſeiſure of his caſtles untill he 1 
did condeſcend thereto. Which ſchedule being brought 
to the king by the ſaid archbiſhop and the reſt; he in 
great fury ® told them, That he would never grant unto 
them ſuch liberties, whereby he ſhould be made their e 
ſervant. L 
| Whereof the barons having notice, they forthwith ; 
made choice n of Robert Fitzwalter (one of their num- i. 
ber) to be their general calling him, The Marſhal of the 


4 Ibid, n.go, bid. id. id. n. go. » Leid. v 
! Thid. p. 264. n. 16. k Jbid, I Ibid. w Ibid, n. 20. . 
® Ibid. n. 30. - £ 
_ 4 


army | 
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my for God and holy church: and thereupon betook * 
emſelves to their armes; and grew ſo numerous, that 
e Londoners ſoon gave them entrance into that great 
ty without any noiſe of reſiſtance; and diverſe of 
e nobility who were with the king, did alſo join with 
em. So that being in this mean and forſaken condition, 
Raving ſcarce * ſeven horſemen left with him, he ſent * 
"Will. Marſhall earl of Pembroke to them, with 
E thers, to ſignifie that he would meet them upon a fit- 
Ing day, and at ſome proper place, to compoſe all dif- 
4 erences, and to ſatisſie their demands: which was ac- 
Pordingly done, ſoon after, in a fair large meadow 
called Runnimede *) ſituate © between Stanes and 
Findfor ; where he ratified the charter of liberties 
b alled Magna Charta (que ex parte maxima leges anti- 
4 uas, & regni conſuetudines continebat, ſaith Math. Paris) 
Ind likewiſe that of the foreſts, called Carta de Foreſta. 
But when he had performed all this, being not ſatiſ- 
ed that it ſtood with the dignity of a king, to be thus 
Ponſtrained and forced, repenting of what he had done, 
} de cauſed “ his caſtles to be manned and fortified, 
ad * ſent meſſengers to pope Innocent III. offering to hold 
nis his kingdome of him as his feudary, in caſe he would 
y his apoſtolical power cancell theſe charters : whereunto 
Me pope agreeing, he ſent him 7 his bull to that purpoſe, 
Pearing date ninth cal. Sept. 18 pontificatus ſui, and ex- 
L ommunicates : the ſaid barons. Upon which they * called 


| Math. - Pariſ. in an. 1214. p. 250. n. 30. p bid. n. 30 bid. 
5 255, r Ibid. p. 255. n. 20. Ibid. n. 30. t Ibid. 
WF Quod interpretatur pratum conſilii; eo quod, ab antiquis tempori- 
is ibi de pace regni ſæpius conſilia tractabantur. Flor. Hiſt. in anno 121g. 
Vide tenorem earundem in Annal. Math. Parif. an. 1215. p. 255, &c. 
t lib. rub. Scacc. f. 234. Math. Parif, P 265. an. 1215. 
Ibid. p. 264. n. 50. Y Ibid. p. 266. n. 10. 2 Ibid. 270, 
40. 2 Ibid, 278. n. 40. 
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in Lewes ſon to the king of France, and choſe him their | 

king. A | 
But ſoon after this king John departed Þ this life, which 1 
put a period to theſe great diſtractions for a time. 1 


For to him ſucceeded his ſon king Henry III. then 4 | 


about the age of nine years, who being ſolemnly brought 


to the high altar in the church of Weſtminſter, by © Walo $i 
the pope's legate, and the biſhops and noblemen of Eng- 

land, and taking his oath, 4 That he would bear reverence 
to God and holy church, and exhibit juſtice to his people ; Mi 


aboliſh all evil laws and cuſtomes, as alſo cauſe the goo: 4 


laws to be obſerved, &c. was then crowned : whereupon i 


he received * the hamage and fealties of all his nobles, 5 
the famous William Marſhall earl of Pembroke being 
then choſen governour of his perſon, and of the king- 


dom: and ſhortly after cauſed thoſe charters ſo ratified 1 


by his father (as hath been ſaid) to be proclaimed ® in 
the ſeveral counties of this realm, os 


But foraſmuch as he was then young, and therefore what q 
he did being not held valid, the archbiſhop of Canterbury, 
with the reſt of the peers, on the octaves of the Epi- 


phany, in the year 1223 (which was in the eighth year I 


of his reign) ® required his further confirmation of thoſe 


their laws and liberties, for which they had ſo much con- 


teſted with his father; alleging that upon the departure 


of Lewes (ſon to the king of France) out of England, 
both himſelf, and all the nobility of this realm, did make © 
oath that thoſe laws and liberties ſhould be kept, and pre- 
ſerved inviolable. 5 


d Thid. p. 288. © Ibid. p. 289. n. 20. 1 Thid. © Thid. n, 36. 4 
f Ibid. n. 40. e Clauſ. 2 H. III. m. xr, in dorſo. b RI. Parii, 


p. 316. n. 30. Flor. hiſtor. per Math. Weſtm. 


Unto % 
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their 2X Vato which demand William de Briwere, one of the 

id king's council, anſwered, | that they having been by 
hich prce extorted from him ought not to be obſerved : but 

"Ke king well remembring the oath which he had taken 
then Mas my author ſaith) reſolved not to break it; and there- 
ught Fore upon mature advice ſent his precepts k to all the ſhe- 
Valo Fiffs throughout this realm, requiring them that they 
ng ould cauſe enquiry to be made in the ſeveral counties 
ence py twelve knights, or other lawful men upon oath, what 
ble; Fliberties thoſe were which the people of England enjoyed 
good in the dayes of king Henry his grandfather (viz. king 
pon Henry II.) and to make return thereof unto the king 
les, Mithin fifteen dayes next after Eaſter enſuing. 


eing But herein there was nothing at this time done: how- 
ng beit, about two years after, viz. in the year 1225 
ed 9 H. III.) the king celebrating the feaſt of the Nativity 
F in | of our Bleſſed Saviour at Weſtminſter with all the befitting 


ſolemnity l, preſentibus clero & populo cum magnatibus re- 
Riani.— the clergy, commons and peers being preſent ; 
Hubert de Burgh (then the king's chief juſtice) ac- 
+ m them with the loſſes and injuries which had 
been done to the king in the parts beyond ſea, whereby 
not only the king himſelf, but many of the earls and 
\n- barons had been diſherited ; and as the grievance was ge- 
are neral ſo he told them that the remedy ought to be; 
nd, wherefore he deſired ® not only their advice, but their 
ke FF aſſiſtance for recovery of the antient rights and dignities 
re- which the crown of England had Joſt in thoſe parts ; 

2X repreſenting further to them, that a full fifteenth of all 

4 the moveable goods belonging to the clergy and laity 
* throughout the realm might, as he thought, accompliſh 


i Math, Pariſ. p. 316. n. 30. k Ibid. 319, | Thid. p. 323. n. 10. 
* Ibid, n Ibid. 
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the ſame. Unto which the archbiſhop of Ganser, A 
and the reſt of the biſhops, earls, barons, abbots, &c. 4 : 
with great deliberation anſwered o, that they would I | 
cheerfully comply with theſe his propoſals, ſo that be 0 
would grant unto them their long deſired liberties, and 74 
make p performance thereof accordingly. AB ; 
Whereunto the king then aſſented 4; forthwith ale 
ſeveral charters to be ſealed with his ſeal, and ſent * into k 
every county of this realm; and into thoſe counties 
wherein any foreſt lay he ſent two, viz. one of their Ct 
common liberties, and the other of the liberties of the 4 1 
forreſt. | A 1 
1 
0 
f 


ant 


All which being done, a certain day's was appointed 5 
within a month after Eaſter, that twelve knights, or other 3 
lawful men ſhould be choſen out of every county, who | 4 
upon oath ſhould diſtinguiſh betwixt the new and old 
foreſts ; ſo that all thoſe that were afforeſted after the firſt 4 
coronation of king Henry II. (grandfather to the then 3 
king) might be deafforeſted. 3 

And accordingly the ſaid Hugh de Nevill (chief juſtice I 
of the foreſts) and Brian de L'iſle, with other ſpecial 3 
perſons aſſigned, were ſent © throughout all England, for a 
to make choice of twelve knights, or other freemen, tio 
perambulate the bounds of the foreſts upon oath, and de- 
termine what ſhould remain and what be deafforeſted; 
all which in every reſpect was punctually u per- 
formed. 4 


o Ibid, n. 20. p Clauſ. 9. H. III. in dorſo m. 13. q Math. 
Pariſ. p. 323. n. 20. | Vide etiam Clauſ. 9 H. III. in dorſo m. 14. ] 4 Ibid. 
r Ibid. s Ibid, t Math, Pariſ. ut ſupra, P- 324+ n. 30. 
u Clauſ. 9. H. III. in dorſo m. 14. 
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ry, But notwithſtanding all this, about two years after, in 
&c. 1 2 great council held at Oxford in the moneth of February, 
uld 1 he king declaring W himſelf then to be of full age, and 
he 5 henceforth. out of tutelage, expreſſedꝰ that he would for 
ind 3 the future take the raines of governmeut into his own 
hands, and thereupon quitted the biſhop as his guar- 
ng | 5 dian, aud applyed 7 himſelf to the counſels of Hubert de 
Burgh his chief juſtice. 
* 1 And at this convention he cauſed * all the charters of 
tte liberties of the foreſts throughout the whole realm to 
he be cancelled, after they had been enjoyed two years, 
TX pretending that they were obtained from him in his mi- 
d nority whilſt he was in cuſtody, and had neither power 
over himſelf nor his ſeal, and therefore ought not to be of 


no force. | 
Id 3 At that time alſo it was made ® known to all perſons, 
as well religious as others, that they who deſired a con- 


"IF firmation of their charters of liberties, ſhould have them 
FF renewed and ſealed with his new ſeal; for as much as 
the king would not repute any to be valid which were not 
ſo ratifyed, paying for the ſame according to their abi- 


l 
- FF lities, which was left to the diſcretion of the chief 
9 juſtice. 


But theſe things ſo ſtartled the barons, that on the 
ides of July then next following, they petitioned ® the 
king, in a kind of minatory way, that he would forth- 
with reſtore unto them thoſe their charters of the foreſt 
liberties ſealed, which he had cauſed fo to be cancelled 
at Oxford ; unto whom for the preſent he only gave good 
words, but afterwards, viz. iu twenty firſt year of his reign, 


W Ibid. p. 336. n. 30. anno 1227. (11 H. III.) Flor. Hiſt, * Ibjd, 
y M. Pariſ. p. 336. n. 30. 2 Ibid, # Ibid. p. 336. n. 40. 
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the ſame. Unto which the archbiſhop of Canterbury, 
and the reſt of the biſhops, earls, barons, abbots, &c. 
with great deliberation anſwered o, that they would 
cheerfully comply with theſe his propoſals, ſo that he 
would grant unto them their long deſired liberties, and 
make P performance thereof accordingly. | 

Whereunto the king then aſſented d; forthwith cauſing 
ſeveral charters to be ſealed with his ſeal, and ſent * into 
every county of this realm; and into thoſe counties 
wherein any foreſt lay he ſent two, viz. one of their 
common liberties, and the other of the liberties of the 
forreſt. | 

All which being done, a certain day was e 
within a month after Eaſter, that twelve knights, or other 
lawful men ſhould be choſen 5 out of every county, who 
upon. oath ſhould diſtinguiſh betwixt the new and old 
foreſts ; ſo that all thoſe that were afforeſted after the firſt 
coronation of king Henry II. (grandfather to the then 
king) might be deafforeſted. 

And accordingly the ſaid Hugh de Nevill (chief juſtice 
of the foreſts) and Brian de L'iſle, with other ſpecial 
perſons aſſigned, were ſent * throughout all England, for 
to make choice of twelve knights, or other freemen, to 
perambulate the bounds of the foreſts upon oath, and de- 
termine what ſhould remain and what be deafforeſted ; 
all which in every reſpect was punctually u per- 


formed. 


o Ibid. n. 20. p Clauſ. g. H. III. in dorſo m. 13. q Math, 
Pariſ. p. 323- n. 20. | Vide etiam Clauſ. 9 H. III. in dorſo m. 14.] 4 Ibid. 
r Ibid. s Ibid, t Math. Pariſ. ut ſupra, p. 324+ n. 30. 
4 Clauſ. 9. H. III. in dorſo m. 14. 
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But notwithſtanding all this, about two years after, in 
a great council held at Oxford in the moneth of February, 
the king declaring w himſelf then to be of full age, and 
thenceforth out of tutelage, expreſſed * that he would for 
the future take the raines of governmeut into his own 
hands, and thereupon quitted the biſhop as his guar- 


dian, aud applyed 7 himſelf to the counſels of Hubert de 


Burgh his chief juſtice. 

And at this convention he cauſed * all the charters of 
the liberties of the foreſts throughout the whole realm to 
be cancelled, after they had been enjoyed two years, 
pretending that they were obtained from him in his mi- 
nority whilſt he was in cuſtody, and had neither power 
over himſelf nor his ſeal, and therefore ought not to be of 
force. 

At that time alſo it was made ® known to all perſons, 
as well religious as others, that they who deſired a con- 
firmation of their charters of liberties, ſhould have them 
renewed and ſealed with his new ſeal; for as much as 
the king would not repnte any to be valid which were not 
lo ratifyed, paying for the ſame according to their abi- 
lities, which was left to the diſcretion of the chief 
juſtice, 


But theſe things ſo ſtartled the barons, that on the 


ides of July then next following, they petitioned * the 
king, in a kind of minatory way, that he would forth- 
with reſtore unto them thoſe their charters of the foreſt 
liberties ſealed, which he had cauſed fo to be cancelled 
at Oxford ; unto whom for the preſent he only gave good 
words, but afterwards, viz, iu twenty firſt year of his reign, 


w Tbid. p. 336. n. 30. anno 1227. (11 H. III.) Flor. Hiſt. * Ibid. 


y M. Pariſ. p. 336. n. 30. 2 Ibid, # Ibid. p. 336. n. 40. 
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having in a full convention of the archbiſhops, biſhops, 
earls, barons, knights and freemen of England met to- 
gether at Weſtminſter, in parliament, on the octaves of 
St. Hillarie, which is the 21ſt of January, obtained a 
grant c of the,thirtieth part of all their movable goods; 
upon the 28th day of the above month, he ſealed them 
2 new charter 4 in confirmation of the former which he 
ſo made in his minority, whereunto all the lords ſpiritual 
and temporal then aſſembled in that parliament, as it 
ſeemeth (for the greateſt part of them are ſpecially 
named) were witneſſes ; and upon the fifteenth of March 
then next following, he iſſued out his ſpecial e precept 
to all ſheriffs of this realm to publiſh them again, and ſee 
them firmly obſerved. | 

Nor was all this thought enough; for in the parliament 
held at Marlebridge in the fifty-ſecond of his reign he ' 
ratified them again. | 

It would be too great a ſtep out of my way to tell 
the whole ſtory of the particular diſcontents and dif- 
ferences that happened after this, betwixt many of the 
then moſt potent peers and the king, which continued 
henceforth more or leſs till near the end of his long 
reign. | 

But my buſineſs here being chiefly to point at the 
laws which were made in this realm in thoſe elder times, 
and not to deſcend lower than theſe memorable ſtatutes 
of Magna Carta and Carta de Foreſta, I will now haſten 
to the full and final confirmation of them, which was 
not abſolutely accompliſht till the tweaty-fifth year of 
king Edward I. reſolving to touch upon no other laws, 
made in this king's reign, or after, for as much as they 


© Clauſ. 21. Hen. III. in dorſo m. 8. + Autogr. in bibl. Cotton, 
© Clauf, 21 H. III, m. 15, f Stat, de Marlebridge, c. 5. 
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are all made publick by the preſs in ſundry volumes ſince 
the time of king Henry VIII. 

Having therefore already taken notice, that Magna 
Charta and Carta de Foreſta firſt made by king John, 
and ratified by this king in the ninth year of his reiga 
(he being then but nineteen years of age) were cancelled 
at Oxford about two years after ; I ſhall now ſhew the 
cauſe why the confirmations of them in this king's time 
were not kept inviolable, but that they were again rati- 
fied by his ſon and ſucceſſor king Edward J. 

Moſt certain it is that the nobility in thoſe days enjoy- 
ing vaſt poſſeſſions had no ſmall retinues; nay, ſome ef 
that degree eſteemed themſelves no leſs than petty princes, 
as may ſeem from that bold anſwer given by John earl of 
Warren, when be was called before the king's juſtices, 
to ſhew by what title he held his lands. Produxit in 
medium (ſaith my s author) gladium antiquum evaginatum, 
& ait, ecce Domini mei, ecce warrantum meum ! ante- 
ceſſores mei, vero, cum Will. Baſtards venientes, conqueſti 
ſunt terras ſuas gladio, & eaſdem gladio defendam a qua» 
cungue eas occupare volente : non enim rex terram per ſz 
devicit & ſubjecit, ſed progenitores noſtri fuerunt cum e9 
participes & coadjutores. — He drew out an old fword, and 
told them, by that title he held them: for my anceſtors 
(quoth he) coming into England with William the Baſtard, 
acquired their lands by the fword, and by the fword I re- 
folve to hold them againſt any man who would have them: 
for he did net conquer and ſubdue this nation of himſelf ; 
but our progenitors were ſharers and aſſiſtants with 
him, &c. | 

And as their eſtates and power was very great, ſo were 
their animoſities one againſt another; ſome being not 
willing to endure any equal, others no ſuperior ; inſo- 


« MS, in Bibl. Bodl. inter codices Digh, [n. 170.] f. 17. b. 
much, 


ih 
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much, as by fomenting diſcontents and jealouſies amongſt 
the vulgar (with whom they had no ſmall intereſt) they 
at tength got themſelves into a warlike poſture, in which 
diſcerning their ſtrength, and how far they had poſſeſt the 
people with a diſlike of the government, by infuſing into 
their giddy heads ſtrange fears of oppreſſion and ſlavery 
from the king, and what glorious reformers they them- 
ſelves would be, they came at length to Oxford with a 
powerful army, and there forced the king's conſent. to 


certain ordinances of their own framing ; which, in ſub- 


Nance, were no other, than to diveſt him of his ſovereign 
power, and to plant it in themſelves, leaving him nothing 
but the name of a king. In order whereunto, after the 
overthrow of that army in the battel of Lewes 
(which he had raiſed for his defence againſt thoſe their 
uſurpations) and the gaining of his perſon, and the per- 
ſon of prince Edward his eldeſt ſon, into their hands, 
they in his name ſummoned a parliament, of ſuch of the 
great barons and others, who were of their party (as by 
the writ h bearing date at Worceſter the fourteenth. of 
December, and at Woodſtoke the twenty-fourth of Dec. 
49 H. III. appeareth) to meet at London. on the octaves 
of St. Hillary then next enſuing ; and likewiſe directed 
precepts i ro every ſheriff through England, to fend thi- 
ther two knights out of each county, as alſo to the cities 
and burroughs, the like number of citizens and bur- 
geſſes, and to the barons of the cinque ports, a certain 
number of their diſereeteſt men, whereby they might 
with the fairer colour ſettle the realm, and pleaſe the 
people with ſome ſhadow of thoſe fair liberties, for 
which they ſo long had ſeemed to contend, but the little 
leſs than miraculous eſcape of prince Edward out of their 
cuſtody kapned ſoon after, by which means, he giving 


» Clauf. 49. H. III. m. 11. in dorſo, in ſe-dula. i Ibid. 
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them battel at Eveſham about the beginning of Auguſt 
following, obtained ſo clear a victory, as did then put 
an end to their uſurped power. 

Having ſpoken thus much by way of preamble, touch- 
ing the confirmation of thoſe two notable charters (viz. 
Magna Carta, and Carta de Foreſta) I now come to the 
thing itſelf, which was done“ in the parliament held at! 
Lincolne in the 25th year of king Edward Iſt's reign. 
By which act it was appointed, that there ſhould be ſent 
into every county of this realm, the formal recital and 
ſolemn confirmation of them both, under the ſaid king's 
great ſeal, as well to his juſtices of the foreſt as others, 
and to all ſheriffs of ſhires, and all other the king's of- 
ficers, as alſo to / all the cities throughout the realm, to- 
gether with the writs, in which were contained the full 
cauſe of the publication thereof, and likewiſe a command 
to let the people know, that the king had ſo confirmed them 
in all points; and that all his juſtices, ſheriffs, mayors, 
and other miniſters, who under him had the laws of the 
land to guide them ſhould allow, in judgment, ſooft as they 
might happen to be pleaded before them, viz. the great 
Charter as the Common Law, and the Charter of the Foreſt 
for the wealth of the realm. All which was done ac- 
cordingly, and ſentences of excommunication and exe- 
cration pronounced by Robert Kilwarby, at that time 
archbiſhop of Canterbury, againſt the violators and in- 
fringers of them: for which confirmations the ſaid king 
had then a grant ® from the commonalty of this realm of 
of the ninth peny of their goods, and from the clergy 


of the province of Canterbury a tenth, and of York a 


fifth. 


* Chron, H. Knighton, col. 2511. and 2512. Annal. Th, Walſing. in 
an. 1298, I Chron, W. Thorne, col. 1977. l. 4. m T. Walſ. 


ut ſupra. 
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But the next year following pope Clement V. revoked 
this ſentence of excommunication, as by his ſpecial bull 
(a copy whereof I have n ſeen) appeareth, which (though 
it needed not) might perhaps occaſion that further con- 
firmation of thoſe charters, together with the addition ® 
of certain articles, directing how the tranſgreſſors againſt 
them qhould be proceeded with, made in the parliament 
held at London 28th E. I. called Articuli ſuper car- 
tas. 


CHAP. V. 
Of Parliamenis. 


Y what hath been ſaid, it clearly therefore appearing 
B that theſe good and wholeſome laws were made by 
the antient kings of this realm, it is not to be doubted 
but they were ſo framed upon great and mature deli- 
beration had and taken with the moſt eminent men for 
power and prudence in their reſpective dominions, the 
convention of which perſons was by the Britans called 
| Kyfr-y-then, by. reaſon that laws were therein made; for 
that they had ſuch meetings before the Romans arrival 
here, may very well be inferred from the words 2 of 
Cæſar Summa imperii bellique adminiſtrandi, communs 
concilio permiſſa eſt Caſſibellano. And Tacitus ſeems to aſ- 
cribe the ſucceſs that the Romans had at laſt againſt them, 
unto their neglect in the due holding of ſuch public and 
common councils —— b gued in commune nen conſulue- 

runt, 


n Penes Math, Hale eq. aur. Capitalem Baronem Scadc. an. 1663. 
T. Walſ. in an. 1301. 2 Lib. 5. de bello Gallico. d Tacitus 
in vita Agric. kap. 13. 


By 
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By the Engliſh Saxons theſe aſſemblies were termed 
peena' gemore, i. e. a meeting of wiſe men. 

It is reported by venerable Beda, © of Ethelbert king of 
Kent (of whom 1 have already made mention) tha: 
Inter catera bona, que genti ſug conſulendo conferebat, etiam 
decreta illa judiciorum, fuxta exempla Romanorum, cum con- 
filio ſapientum conſlituit : que, conſeripta Anglorum ſer- 
mone, hactenus habentur, Gc.— That among/t other good 
things he did for his people, he conflituted laws with the 
advice of his wiſe men, according to the example of the 
Romans, Whence Dr. Duck, in that learned diſcourſe * 


of his lately publiſhed, obſerves, that though we find but 


few footſteps of the Roman laws amongſt the Saxons and 
Danes, as more minding ſuch as might beſt curb the Bri - 
tans and Engliſh ; yet thoſe of their Kings who ex- 
celled others in piety and vertue did in their decrees, and 
making of laws, often imitate the Romans: and herein 
doth inſtance king Ethelbert before-mentioned, of whom 
Beda ſo makes mention, that he did frame his lawes 
cum conſilio ſapientum juxta exempla Romanorum , 

Which practice of king Ethelbert was not unſuitable to 
that of the Germans, from whom their offspring, the 
Saxons (our anceſtors) might moſt likely take their pattern; 
for Tacitus, © ſpeaking of their cuſtome in law-making, 
faith—De minoribus rebus þrincipes conſultant, de majori- 
bus omnes; ita tamen, ut ea quoque, quorum penes plebem 
arbitrium eſt, apud principes pertractarentur. 


But to deſcend lower: of Ina king of the Weſt-Saxons, 


I find that he thus begins his laws, Ego Ina, Dei gratia, 
We:ſt-Saxonum rex, exhortatiane & dofrina Ceonridi patris 


e Lib. 2. cap. 6. Ecclef, Hiſt. 4 De uſu & authoritate juris civilis 
Rom, in dominiis principum Chriſtianorum. Impr. Lond. 1658. p. 134. 
De moribus Germanorum. f Chron. Joh. Brompt. col. 76. I. 40. 


Vide Coke's Reports, lib, in Procem. Et Jani Angl. p. 124. 
E 2 met, 
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mei, & Heddæ epiſcopi mei, & Herchenualdi epiſcopi mei, 
& omnium aldermannorum meorum, & ſeniorum ſapientum 
regni mei, multaq; congregatione ſervorum Dei ſollicitus de 
ſalute animarum noſtrarum, & de ftatu regni mei, conſtitui, 
c. Here is the advice and counſel, we ſee, of two biſhops 
and all his earls, with other perſons of his kingdome emi- 
nent for their wiſdom. | | ; 

The next is king Alfred, who beginning his reign in the 
year 873, thus expreſſeth— ® Ego tunc Aelfredus rex, hac 
collegi, &c. conſilio ſapientum meorum, &c. To the like 
purpoſe doth king Athelſtan begin h his; and king Ed- 
mund i his. So king Edgar, k Hoc ęſt inſtitutum, quod 
Edgarus rex conſilio ſapientum ſuorum inſtituit, &c. And 
that alſo in a parliament held at Sariſbury, Cunctis | regni 
proceribus congregatis. And likewiſe king Ethelred, Rex 
& ſapientes ſui condixerunt, &c. > 

King Canutus begins his thus; m Hæc ſunt inſtituta Ka- 
nuti regis Anglorum, Danorum, & Norwiganorum, vene- 
rando ſapientum ej us conſilio, &c. 

Now who theſe ſapientes were, may beſt (as I preſume) 
be diſcerned from the words of Ingulphus (taken notice 
of by the learned Selden) where, ſpeaking of king Eldred, 

he faith, that * In feſto nativitatis beatæ Mariæ, anno 
1443, univerſi magnates regni; per regium edictum ſum- 
moniti; tam archiepiſcopi, & epiſeopi, ac abbates, quam 
cæteri totius regni proceres, & optimates, Londoniis conve- 
nerant ad tractandum de negotiis publicis totius; which 
word optimates being here in the place of ſeniorum /api- 
entum, in the preamble of Ina's law before recited, may 
(doubtleſs) as well be interpreted to include the repre- 
ſentatives of the people, or commons, as thoſe words of 


& Joh. Brompton, col. 820. l. 7. h Ibid. col. 850. 1. 9. & 855. 

I. 40. i Ibid. col. 859. 1. 42. * Ibid. col. 871. I. 13. 1 Ibid, 

col. 866. I. 51. , Ibid. col. 893. 1, 66. & col. 895. I. 65. m I bid. col. 
914. I. 26. & col. 922. I. 33. u Scld. tit. of Honor, p. 633. 

5 ſeniorum 
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ſeniorum ſapientum in Mr. Lambard's conceipt do; who 
ſaith, that the aſſemblies of ſuch as the king convened, 
being in ſome old law called xirena. gemore, i, e. 4 
meeting of the wiſe men, and in? others commune concilium, 
i. e. the common council of the realm, did involve the 
commons: and to enforce the argument more ſtrongly 
doth note, q that thoſe towns which were the antient 
demeſne of the crown (i. e. in the poſſeſſion of kind Ed- 
ward the Confeſſor and his anceſtors) having ever ſince 
preſcribed to be privileged from ſending burgeſſes to par- 
liament, it muſt conſequently follow, that there were par- 
liaments before that time, unto which they of other places 
did ſend burgeſſes. 

Againſt which opinion I ſhall not take upon me to 
argue ; but rather from the words of king Edward the 
Confeſſor's laws, which were made à rege, baronibus & 
populo, conclude, that the commons were then repreſented 
in ſome or other manner. 

Aud thus much for the Saxons times, in which we have 
ſo little light: I come now to the practice after the Nor- 
man conqueſt ; wherein the firſt guide to me is an old 
Chronicle, written in king Stephen's days, which, ſpeak- 
ing of king William the Firſt (commonly called the Con- 
querour) thus goeth on, Eac Ne py ypize pupofulle: 
pþpipa de bæn Pix cynehelme æle zeane ypa or 
yþa he pæy on Tnglanve, on Eayvyon pe pine ben 
on pinceaxTne, on Penzecoyren on peycmynyene, 
on mideyinv e on gleapeaceyene ; 7 pen yæ on mid 
him ealle pa pice men oxen calle Englalanve, 


Lamb. Archzon. edit. Lond. 1635. p. 249, & 253. p Ibid. p. 
282. q Ibid. p. 259. r Lamb. de priſcis Ang. leg. cap. 8. f. 128. 
b. & R. Hoved. f. 343. b. L 50. $ In bibl. Bodl. inter cod. MS. per 
Will, Archiep. Cant. collatas [ E. 80. f. 64. b.] 
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'apcebiycopay J leovly abbovay ] eoplay pegnay J 
cnihoay—i. e. Alſo he was a perſon of great worth (er 
bonour. ) Thrice he wore his crown each year, as oft as he 
war in England: at Eafter he bore it at Wincheſter ; at 
Whitſentide at Weſtminſter, and at Chriſtmas at Glouceſter ; 
end then were with him all the wealthy (or potent men 
throughout England, arch-biſhyþs, biſhops, abbots, earls, 
barons, and knights. Whence may be inferred, that, if 
thoſe meetings were his communia concilia (as doubtleſs 
they were) then did ſome of thoſe repreſent the common 
people. For that they were repreſented in his great coun- 
cills, ſeems clear to me, partly from this obſervation of 
Rog. Hoveden ; * viz. Willielmus rex, quarto anno regni 
ſui, conſilio baronum ſuorum, fecit ſummoniri per univerſos 
eonſulatus Angliæ, Angles nobiles & ſapientes, & ſua lege 
erudites ; ut eorum & jura & conſuetudines ab ißſis audiret : 
electi igitur de ſingulis totius patrie comitatibus viri 12 jure 
Jurand? confirmarunt ; primo, ut quoad peſſent, recto tra- 
mite, neq; ad dextram, neq; ad ſiniſtram partem diverten- 
res, legum ſuarum conſuetudinem, & ſancita patefacerent : 
nil pretermittentes, nil addentes, nil pravaricando mu- 
tuntes: a legibus itaque ſanctæ matris eccigſiæ, ſumentes 
exerdium, Se. 

And partly from what Sulcardus, u ſometime a monk of 
Weſtminſter, hath noted; viz. thatthe ſaĩd king in his char- 
ter of ratification of the liberties of that church, after he 
had ſubſcribed his owa name, with the ſigu of the croſs, 
adding many of the clergy and nobles, inſtead of cum 
multis aliis, hath theſe words Multis Præterea illuſtriſſi- 
mis virorum perſonis, & regum principibus diverſe ordinis 
omiſſis, qui ſimiliter huic confirmationi, piiſſimo aſfectu teſtes 
& fautores fuerunt. Hii etiam illo tempore a regia poteſ- 


T In an. 1080. P- 601. n MS. in bibl. Cotton. ſub ef gie Vef- 
paſiani, an. 19, 


fate 
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tate e diverſis provincits & urbibus, ad univerſalem ſynodum, 
pro cauſſis cujuſlibet chriſtianæ eccleſie audiendis & trattandis, 
ad præſcriptum celeberrimum ſynodum, quod Meſtmonaſte- 
rium, dicitur, convecari, c. 

Whether any ſolemn convention of this kind was held 
by king William the Second (commonly called William 
Rufus) I cannot ſay ; bur certain it is, that when his 
brother Robert, purpoſing an expedition to the Holy Land, 
ſent to him to borrow ten thouſand marks of filver, with 
promiſe he ſhould have Normandy in pledge for it; to 
ſatisfie his deſire therein, he required from the great men 
of England, a loan of what mony they were able to ſpare: 
whereupon, ſayes my author, the biſhops, abbots, and 
abbeſſes brake in pieces the ſilver and gold ornaments of their 
churches; the earls, barons, and ſheriffs, ſuos milites & 
villanos ſpoliaverunt, & regi non modicam ſummam auri 


& argenti detulerunt i. e. took from their tenants and 


brought a great deal of gold and ſilver to the king. 


Whence it being clear, that the lords then anſwered for 


their tenants, it may the more likely be preſumed, that 
they at other times repreſented them in all great and pub- 
lick councills. 


Of king Henry the Firſt it is certain, x that per commune 


concilium baronum he was crowned ; which words, as the 
ſame Mr. Lambard / deemeth, do ſignifie the commonalty 
as well as the nobles ; confidering, that the Germans do 
render the word baro by frehere ; i. e. a freeman: whence 
it was (faith he) that the citizens of London were at that 
time called barons, and the burgeſſes of the cinque-ports 
ever ſince been known by that name; as alſo, that the 
courts in every manour are termed courts baron, though 
the lords of them are of no higher degree than gentlemen : 


w Rog. Hoved. in an. 7096. p. 466, (Imp. Franef.) Idem. R. Hoved. 
* Matth. Pariſ. Jan. Ang. p. 78. Archæon, p. 261. 
And 


— — — — 
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And he further addeth, * that it 1s not altogether with-. 
out ground ſaid, that both the nobility and common- 
alty of the realm were meant under theſe words, viz. the 
barons of the realm; and the rather, becauſe that expreſ- 
fion is accompanyed with the words common council, by 
which all our writs grounded upon old ſtatutes do intend 
the parliament; and that our old hiſtorian Math. Pariſ. 
doth afterwards uſe the words communis aſſenſus baronagii, 
when he purpoſeth to ſignifie a juſt parliament : and 
moreover, the better to illuſtrate that it is ſo meant, he 
voucheth this writ, directed by king John to the ſheriff 
of Roteland, in the ſixth year of his reign; viz. Rex, &c. 
Vicecomiti Roteland, &c. Sciatis, quod proviſum eft, cum 
aſſenſu archiepiſcoßerum, comitum, baronum, & omnium fide- 
rum noſtrorum Angliæ, quod novem milites per totam Ang- 
kam, inveniant decimum militem, bene paratum, equis & 
armis, ad defenſionem regni naſtri: et quod illi novem mi- 
Etes invenient decimo militi, quolibet die, duos ſalidos ad li- 
berationem ſuam, &c. | 
It appears alſo, that the ſame king Henry the Firſt, in 
an. 1103. 3 kal. Aug. Clero & populo ad concilium Londoniis 
congregato, aſtantibus archiepiſcoßis & epiſcoßis, ceteraque 
multitudine maxima procerum & magnatum, ſtatuit, &c. 
And that king Henry the Second held a great council at 
Clarendon, in an. 1164. Concurrentibus epiſcopis & pro- 
ceribus, are the words © of Radulfus de Diceto :—Congre- 
gato clero & populo, quoth 4 R. Hoveden ; who further 
ſpeaking of the tranſactions there, ſaith *——Tunc pracepit 
rex univerſis comitibus & baronibus regni, &c, | 
And Benedictus Abbas, in the life of the ſame king 
Henry the Second, hath this expreſſion f: An, 1576,— 


2 Archzon, p. 262. * Pat, 6, Joh, in dorſo. b) Chron, Joh. 
Brompton, col. 1166. I, 6r. © Ymag. Hiſt. col. 536. I. 52. 
4 R. Moved. in an. 1164 (p. 493. 1. 12.) © Ibid. I. 23. f In 
bib, Cotton. ſub eſfi gie Julii, an. 11. f. 72. b. 1 

e ; Circa 
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Circa feſtum S. Pauli venit deminus rex uſq; Northampton, 
& magnum ibi celebravit concilium de ſtatutis regni ſui ca» 
ram epiſcopis, comitibus & baronibus terre; & coram eis, 
fer conſilium regis Henrici filit ſui, & per conſilium comitum, 
& baronum, & militum, & hominum ſuarum, hanc ſuſcrip- 
tam aſſiſam fecit, & eam teneri præcepit, ſcil. qued reg ut in 
ſuum diviſit in ſex partes, per quarum ſingulas, tres juſticias 
conſtituit, quorum nomina hac ſunt, et fic provincias inter 
eos diviſit. | 

Hugo de Creſſi, &c. 

So likewiſe king Richard J. in an. 1189.—* congregatis 
epiſcopis, comitibus, et baranibus regni ſui, parliamentum 
Londaniis, Cc. habuit. | 

From which teſtimonies it may ſeem that the people 
were in ſome ſort repreſented. 

But that which makes it moſt evident by whom they 
were lo repreſented, is king John's great charter in the 
17th year of his reign, whereby he confirmed h to the 
people of England their antient rights and liberties, for 
which they had ſo much contended, the words whereof run 
thus—Nullum /cutagium vel auxilium ponam in regnoneftr9, 
ii per commune cenſilium regni naſtri, niſi ad corpus na rum 
redimendum, et ad primogenitum filium neſtrum militem ſa- 
ciendum & ad primagenitam filiam noſtram ſemel maritandam, 
&c,—he goes on—Et ad habendum commune conſilium regni 
de auxiliis aſſidendis, aliter quam in tribus caſibus predifiis, 
& de ſcutagiis aſſidendis, ſubmoneri faciemus archiepiſcaßos, 
abbates, comites, & majores barones regni, ſingillatim, per 
literas noſtras; et preterea ſaciemus ſubmoneri, in generali, 
fer vicecomites & ballivos noftros, omnes alias qui in capite 
tenent de nobis, ad certum diem, ſcil. ad terminum qua- 


Chron. Joh. Brompton, col. 1166. J. 6r. u See the laſt chapter, 
where he ſwore to reſtore the laws of his anceſtors, eſpecially of king 
Edwaid. 


F draginta, 
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draginta dierum ad minus, & ad certum locum in omnibus 
literis ſubmonitionis illius cauſam ſubmonitionis illius ex- 
ponens ; et fic, fata ſubmonitione, negotium procedat diem 
aſignatum, ſecundum conſilium eorum, qui preſentes fue- 
rint, quamvis non omnes ſubmoniti venerint. 

Now that all the peers had of antient right their par- 
ticular ſummons accordingly, is evident enough from the 
teſtimony of Math. Paris, who ſpeaking of that parlia- 
ment held at Weſtminſter in an. 1255, 39 Henry III. and 
that divers of the peers for want of ſummons were abſent, 
ſaith, that the reſt of the barons refuſed to anſwer the 
king's propoſals then made unto them, for this reaſon— 
quod omnes tunc temporis non fuerunt, juxta tenorem Magne 
Chartæ vecati, & ideo, fine paribus ſuis, tunc abſentibus 
nullum voluerunt tunc reſþonſum dare. 

And for as much as from the words of that great char- 
ter (before expreſt) it may be inferred that the fame was 
no new grant to the people of England, but a confirmation 
of their ancient rights and liberties (as hath been ſaid) it 
muſt then neceſſarily follow, that the perſons who held of 
the king in capite, were the repreſentative of the moſt of 
the commons, called * by ſome Barones Minores ; for that 
the whole body of the parliament had the title of Baron- 
age, appeareth by king Henry III. writ to the ſhireeve of 
Herefordſhire in theſe words '—&ex vicecomiti Heref. Præ- 
ciþimus tibi, quod, fi aligua gens armata, per ballivam 
tuam, contra proviſionem nuper factam apud Glouceftriam, 
de communi con ſilio Baronagii naſtri, & per totum regrum 
demandatam, ad pacem & tranquillitatem regni naſtri ſer- 
vandam, c. and that the dependent tenants conſent was 
included in the aſſent of his immediate ſuperior lord, 
whoſe preſence was ever ſo required in thoſe great coun- 
cils, need not I think be doubted. 


i Imp. Tigu an 1606, 188 k Vide Selden's Tit, of Honour, 


p 798, I Clauf, 17. H. III. 
5 | Nor 
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Nor were the commons etherwiſe repreſented than by 
theſe tenants in capite for the moſt part of king Henry III. 
reign, for ought I can yet diſcern, it being evident, that the 
ſaid great charter was confirmed in the ninih year of that 
king, ßer commune conſilium totius regni. 

But in 49 H. III. the rebellious barons, having at the 
battel of Lewcs got the king and prince into their power 
(as in the laſt chapter hath been ſaid) they cauſed writs to be 
ſent out in the king's name, and under his ſeal ; in which 
ſignifying the kingdome to be then in peace and quiet, and 
the king's deſire to eſtabliſh the ſame to the honour of God 
and benefit of his people, they iſſued out ſummons to di- 
verſe biſhops and abbots, and to ſuch of the nobility as 
were of their party, to meet at London on the octaves of 
St. Hillary; and likewife m precepts.to all the ſhirceves of 
the realm, to ſend thither two knights out of each county, 
as alſo to the cities and burroughs the like number of 
citizens and burgeſſes, and to the barons of the cinque- 
ports a certain number of their diſcreeteſt men—Nzbi/cum 
ac cum prædictis prelatis, & magnatibus noſtris, quos ibidem 
vocari fecimus, ſuper præmiſſis traftaturi, atq; conſilium im- 
penſuri——To treat with him the ſaid king, and with the 
relates and great men of the land tauching the premiſſes, 
and to give their advice, 

From what therefore hath been ſpoken, it may ſeem 
that the people of England, in thoſe great and publick 
councils, were, from the time of the Norman conqueſt, 
repreſented by ſuch as held of the king in capite, untill 
the ſaid 49th of H. III. but then by two knights for each 
county, and certain burgeſſes for ſeveral burroughs, and 
barons for the cinque-ports, as appeareth by this ſhort 
memorial, which is entred upon record“ with that writ 


m Clauſ. 49. H. III. in ſcedula. " Ibid, 
F 2 of 
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of ſummons to the peers, viz.—— Item mandatum eſt fin- 
gulis vicecomitibus per Angliam, quod venire faciant duos 
milites, de legalioribus & diſeretioribus militibus ſingulorum 
romitatuum, ad regem London. in octabis prædicta. 

Item in forma prædicta ſcribitur civibus Ebor. civibus 
Line. & cæteris bur genſibus Angliæ, quod mittant, &c. 

Item in forma prædicta mandatum eſt baronibus & probis 
heminibus quinque portuum, c. 

Howbeit {which is obſervable) this precept of king 
Henry III. to ſend two knights for each county, &c. was 
when the barons had him in their power, and exerciſed 
regal authority in his name; and though there were ſeve- 
ral parliaments in king Edward firſt's time before the 23d 
year of his reign, yet there is no teſtimony left to us upon 
record of any ſummons unto them till that year, and then the 
writ ® to the ſhireeves was thus Tibi precipimus, firmiter 
injungentes, quod de comitatu prædicto, dnos milites, & de 
gualibet civitate ejuſdem comitatus duos cives, & de 
guslibet burgo duos burgenſes, de diſcretioribus, & ad laboran- 
dum potentivribus, ſine dilatione eligi; & eos ad nos, ad 
prædictos diem & locum venire facias ; ita quod difti milites 
plenam & Jufficientem poteſtatem pro ſe & communitate cemi- 
ratus prædicti; & dicti cives & burgenſes pro ſe & com- 
munitate civitatum, & burgorum prædictorum diviſim ab 
iſſis tunc ibidem habeant, ad faciendum quod tunc de com- 
mini conſilio ordinabitur in premiſſts. 

Which form continued till 6th Edward II. and then the 
words run? Ad faciendum & conſentiendum hiis, que tunc 
sbidem de communi confilio dicti regni naſtri, favente Dæmino, 
erdinari contigerint ; the like whereof hath continued ever 
ſince to this day; that to the peers being —ſuper premiſſis 
5. e. diverſis arduis & urgentibus negetiis, nos & flatum 


clan 23 E. I. m. 4. in dorſo. p Clauſ. 6 E. II. in dorſo m. 12. 
regni 
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regni noftri, ac tranquillitatem & quietem populi ejuſdem 
regni intime contingentibus, for the moſt part till the 3 iſt 
of Edward III. (but then, & Eccleſiæ Anglicanæ precipue 
concernentibus, was added) fractaturi, & conſilium impen- 
ſuri. At which time, it ſeemeth, that the lords with their 
then numerous attendants were entertained at the king's 
charge; for I find that writs bearing date the 3oth of 
Auguſt, next enſuing the date of the ſummons of a par- 
liament held that year (which was the 6th Julii before) 
were directed to the ſhireeves of theſe following counties, 
for proviſion of oxen, muttons, and hoggs at certain prices, 
for the ſaid king's houſhold, in reſpect of his then reſidence, 
viz. atWeſtminſter,to the ſhireeve of Devon for two hundred 
oxen, and a thoufand muttons ; to the ſhireeve of Hantſhire 
for three hundred oxen, two thouſand muttons, and two 
hundred hoggs; to the ſhireeve of Somerſet and Dorſet for 
ſix hundred oxen, and a thouſand muttons; and to the 
ſhireeve of Surrey and Suſſex for two hundred oxen, a 


thouſand muttons, and one hundred hoggs : a copy of 


which writ I have here thought fit to add. 

Rex 4 vicecomiti Devon. ſalutem. Quia expenſas hoſpitit 
n/tri, pro tempore quo nat apud Weſtmonaſt. pro parliaments 
noflro quod ibidem ſummoniri fecimus, moram facere proponi- 
mus, diverſa genera victualium oportet neceſſario nos habere ; 
pro quibus quidem victualibus, propter diverſa & ardua ne- 
gotia nas tangentia, ad preſens ſatisfacere non valemus ; 
tibi precipimus, qued in balliva tua, tam infra libertates 
quam extra, ad majus commodum neftrum, & ad minus 
dampnum hominum partium illurum id fieri poterit, ducen- 
tos brves & mille multones, ad opus naſtrum emi & provi- 
deri ſacias per certam aþpreciationem; & indenturas inter 


te & illes (&c.) de quibus etiam victualibus eiſdem homini- 


q Rot. Fin. 6. E. II. m. 18. 


bus 
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bus in 15 St. Michaelis proximo futuro, ſine dilatione (Æc.) 
Jatisfiert faciemus (c.) T. rege apud Weſtm, 30 Aug. 

Eodem modo ſcribitur vic. Southampt, pro 300 bobus, 
mille multonibus & 200 porcis, vicecumiti Sumerſet & Dorſet 
pro 600 bobus & mille multonibus ; necnon Surr. & Sufſ. 
pro 200 bobus, mille multonibus & 100 porcis. 


. . 


Or JuDGEs. 


Whereof firſt of the King himſelf. 


\OUCHING the original authority of governing, 
having ſpoken briefly in my firſt ſection of this pre- 
ſent diſcourſe, viz. that it was at firſt in the father of the 
family, and afterwards in the kings of ſeveral nations ; it 
now remaineth to be next enquired, in whom it is that 
the judicative power doth fundamentally reſide ; wherein 
let us obſerve what Bracton's 2 expreſſion is—Rex, & non 
alius, debet judicare, fi folus ad id ſufficere þofſit, cum ad 
hoc per veritatem ſacramenti teneaturaſtriftus; exergere igi- 
tur debet rex potęſtatem juris, ſicut Dei vicarius & miniſter 
in terra. Sin dominus rex ad fingulas cauſas determinandas 
non ſuffiat, ut levior ſit illi labor, in plures perſonas, par- 
tito onere, eligere debet viros ſupientes, & timentes Deum, 
& ex illis conſtituere juſticiarios. 
The king, and no other, ought to judge, if he alone were 
able to perform that taſk, being thereunto obliged by the te- 
nor of his oath ; te him therefore it belongs to exerciſe the 
power of the law, as God's vicegerent and »fficer on earth; 


© Cap. 9. and 10, 


but 
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but if the king cannot of himſelf determine every contro- 
verſie, to the end his labour may be the leſs by dividing the 
the 'trouble amongſt divers perſons, he ought to chooſe 
men of wiſdome, fearing Cod, out of them to conſtitute 
Judges. 

Conſonant whereunto is that expreſſion of king Ed- 
ward I. in the beginning of his book of laws, called Bre- 
ton b, where, having declared that he is God's vicegerent, 
and that he hath diſtributed his charge into ſeveral por- 
tions, as being not able alone to hear and determine all the 
complaints of his ſubjects, he thus goeth on — Vu volons 
que naſtre juriſdiftion, Cc. We will that our own juriſ- 
diction be ſuperior to all the juriſdiftions of our realm; ja 
that in all felonics, treſpaſſes, contracts, and in all other 
actions perſonal or real, we have power to give, or cauſe to 
be given, ſuch judoments as do appertain (without any other 
proceſs } ubereſoe ver we know the direct truth, as judges. 

And hence it is, that the king being jufticie ſons & 
origo— the head and fountain of juſtice—that appeals from 
ſuch as are his miniſters for diſtribution of juſtice, in cale 
they fail in performing of that their truſt, are mide io 
him himſelf, as is evident from thoſe laws of king Edgar, 
whereof I have already briefly toucht, where it is ſaid 
< Nems in lite regem appollato, niſi quando domi jus conſequi 
non poterit, &c. 


Þ Breton, impr. Lond. per Rob. Redman (temp. H. VIII.) f. 1. b. 


* Leges Edgari, edit, per Lamb, 


CHAP, 
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Cit AP. VI. 
Of the Tuftice of England. 


HE firſt and principal of thoſe unto whom the 
Saxon kings of this realm did commit that general 
truſt of adminiſtring juſtice univerſally under them (of . 
whom [I have ſeen any direct mention) were Ailwin *, the 
pious founder of Ramſey-Abby, then called Totius An- 
gliz Aldermannus, Toſtius d earl of Northumberland, 
and Harald < ſon to Godwyn earl of Kent ; but after the 
Norman conqueſt, he who had that power given to him, was 
termed Captialis Juſticia, or Juſticiarius Angliz, of which 
rank were Odo, biſhop of Bayeux, and William Fitz-Oſbern ; 
and it is not unlike, but that Lanfranke, archbiſhop of 
Canterbury, Goisfride, biſhop of Conſtance, and Robert, 
earl of Moreton, had jointly the adminiſtration of the ſame 
office during ſome part of the conquerour's reign ; for I finde 
that ſeveral precepts were directed to them from that king, 
which do imply no leſs : ſo alſo Richard Baſſet and Alberic 
de Vere in ſome part of king Henry the firſt's reign, as may 
ſeem by a ſpecial precept * to them from that king, though 
I have rankt them aſunder in my chroaologick tables. 

And Radulphus de. Diccto (ſomctime a canon of St. 
Paul's cathedral ia London) in his annals of king Hen. IId's 
reign, ſays, + the biſhops of Wincheſter, Ely, and Nor- 
wich, were conſtituted chief juſtices of England (i, e. had 


2 H. Hunt. hiſt. lib, 6. Jani Ang. p. 128, 129. d Ibid, © Ibid, 
4 Regiſt. de Ely in bibl. Cotton, ſub effigie Titi A. 1. f. a5. b. ® Ex 
ipſo autogr. in bibl. Cctton, t Hiſt. Angl. Script, antiqui, 
col, G06. |, 7. | 
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the adminiſtration of that high place) in anno 1179, 
(which was the very year that Richard de Lucy, quitting 
that great office, took the habit of a canon regular in the 
abby of Leſnes of his own foundation) and the reaſon he 
there gives why theſe eccleſiaſtick men were thus em- 
ployed by that king in ſucheminent temporal affairs is not 
unworthy obſervation —Tranſcenſ/is igitur omnibus (faith 
he) gug mutabilitati poterant fubjacere de facili, rex ad 
ſanctuarium Dei recurrens, Wintonienſem, Elyenſem, Nor- 
wicenſem epiſcopos archi: juſticiarios regni, ſed certis in locis, 
ea forſan conſideratione conſtituit; ut ſi cateri, ques longe 
prius premiſerat, ipſum regnantem in terra minus reveriti 
Fuerint, iſti ſaltem Deum regem regum, hominum creatorem, 
Judicem conſcientiarum, operum retributorem reverentur at- 
tentius & ardentius ; ut nec ad ſiniſtram declinantes, vel 
ad dexteram, nec opprimerent in judicio pauperem, nec cau- 
fam divitis ob acceptionem muneris colorare preſumerent ; 
#ague, fi ſe negotiis ſecularibus, contra canonum inſtituta 
preſules immiſcuerint, & ob hoc trahantur in cauſam, regis 
inſtantiam, regis intentionem piam, ſuam actionem Deo 
placendam, Plurimis prefuturam, ab hominibus collaudandam 
rigori canonum inſtanter appenant; fic reatum culþe, fra- 
terne caritatis intuitus poterit mitigare. 
Of theſe that had the office of Juſticiarivs Angliz, 
Philip Baſſet was the laſt who was conſtituted in 45 H. III. 
(as my chronologick tables do ſhew) the King's Bench and 
Common Pleas having afterwards one in each court, who 
had the appellation of chief juſtice there. 
Which Philip, for his ſupport in that great employ- 

ment, received an yearly penſion of no leſs than a thou- 
ſand marks granted © to him out of the king's exchequer 
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at Eaſter and Michaelmaſs by even portions, as Hugh le 
Bygod his predeceſſor * did. 


CHAP. VII. 
Courts of Fuſtice. 


HAT theſe originally flowed from the ſame foun- 


tain that all laws did, viz. neceſſity, there can be no 


doubt; for when by the multiplying of people, iniquity 
ſo encreaſed as that contentions and differences did daily 
more and more abound, it was impoſſible that any one 
perſon ſhould hear and determine all their cauſes, or any 
one place be of capacity ſufficient to receive all the ſuters. 
Hence was it therefore that Jethro adviſed Mofes, whom 
God had ſet over the Iſraelties (the firſt people of the 
world unto whom any written laws were delivered as their 
chief ruler) to commit the diſtribution of juſtice under 
himſelf unto ſeveral perſons, and in ſundry places, as in 
the eighteenth chapter of the book of Exodus appear- 
eth. 

The Iſraelites had theirs in the gates of their citties, 
as Godwin 2 obſerveth, and as is fully manifeſted from 
text of ſcripture v, where it is ſaid that the prophet Je- 
remiah being condemned to die by the conſiſtory of prieſts, 
was © by the conſiſtory of princes ſecular, or judges ſit- 
ting in the gate, abſolved and diſcharged : and the reaſon 
thereof was (as it is very probable) partly that the equity 
of their proceedings might be ſeen by all, and partly that 
none might go out of the common way to ſeek for juſ- 
tice. 


f Liberatz, 44. H. III. m. 7. a Godw. Jewiſh antiq. impr. Lond. 1655. 


Hb. 2. cap. 5. d Jercm, 26. 28. © Godw, ut ſupra, lib. 3. cap. 1. 
Jerem. 26. 16. 
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The old Romans, as we read, had at firſt their ſeats of 
juſtice within their temples *, purpoſely to ſhew that 
juſtice was a divine thing; afterwards in © curia & foro, in 
the court and publick market-place. 

The Athenians had f theirs alſo in their temples. 

The old Brittains theirs in ſome hallowed place, as is 
evident from Cæſar's relation ® concerning the Druides 
(whereof I have already toucht). 

The Saxons imitating the old Germans, did Jura per 
pagos & vicos reddere (as Tacitus h expreſſeth) diſtribute 
juſtice in each town and territory, it being their cuſtom ſo 
to do in more fuit, ſaith he, ut unuſquiſque agricolis ſuis jus 
diceret.— For which purpoſe i, twelve of the moſt emi- 
nent men for their wiſdom and worthineſs were made choice 
of from amongſt others, to ride ſeveral circuits for the ſee- 
ing of juſtice done and good cuſtomes obſerved : and fo 
it is molt like they did here after they had dominion in 
this realm ; it being nothing probable that the people from 
all parts could repair to the king himſelf (the fountain of 
juſtice) but at length the ſame neceſſity which taught 
former ages how to frame and eſtabliſh ſome government, 
with ſuch laws as might conduce to each man's better en- 
joying the fruits of his own induſtry and pains, did far- 
ther inſtru the ſucceeding times in ſundry particulars, 
for more effectual and eaſie wayes in diſtribution of juſtice. 

Hence was it that this realm became firſt divided into 
counties, or ſhires, by king Egbert (about the year of 
Chriſt 800) and thoſe into hundreds, afterwards by king 
Alfred; for when he was ſole monarch, like as the Germans 
(our anceſtors) as Tacitus alſo expreſſeth, kept courts, and 


miniſtred juſtice in every territory and town, and had an 


4 Godw. lib, 2. cap. xi, Sigonius, lib. 10. cap, 28. e Godw,. lib. 3. 
cap. 0. f Godw. Archeol. Attic. cap. 3. and 4. De bello 
Gall. lib. 7. d De moribus Germannorum. 1 Joh. Pomarius. 
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hundred men out of the common people, as companions 
and aſſiſtants to perform that buſineſs: even ſo, as Ingul- 
phus k obſerveth, He firſt divided (or rather renewed the 
diviſion of England into counties; by reaſon, that the 
neighbouring inhabitants, after the example and under colour 
of the Danes, committed great outrages and robberies. 
Moreover he cauſed the counties to be parted into centuries, 
i. e. hundreds; and into decimes, i. e. tithings ; and com- 
manded withal, that every homeling, or natural inhabitant, 
' ſhould be in ſome one hundred and tithing. 

He likewiſe divided | the governours of the provinces, 
who before were called vice-domini, i. e. vice-lords, into 
two offices ; i. e. judges, now juſtices, and vicecomites, 
i. e. ſbirecves, who flill retain the ſame names: by whoſe 
care and induſtry peace ſo much flouriſhed, within a ſhort 
ſpace, through the whele province, that had a travailing 
man let fall a ſum of money, how great ſoever, in the 
fields or common high-wayes, if he returned thither the next 
morning, or a month after, he might be ſure to find it there 
ſafe and untouched. | 

And to the ſame purpoſe, but more largely, ſpeaketh 
William de Malmſbury * (an old hiſtorian)—— Hy occaſion 
(faith he) and example of the barbarians (i. e. the Danes) 
the proper and natural inhabitants alſo were greedy of ſpoil, 


fo that no man could paſs to and fro in ſafety without 
weapons for his defence: Alfred therefore ordained Centuries, 


which they term Hundreds ; and Decimes, which they call 
Tithings ; that every Engliſhman, living under law as a 
liege ſulject, ſhould be within ſome one hundred and tithing. 
And if a man were accuſed of any tranſgreſſion, he ſhould 


* Ingulphi, hiſt. f. 495* b. 1 Ibid, m De geſtis regum 
Ang], £ 24+ & U. 40. 
ferth- 
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forthwith bring in ſome one, out of the ſame hundred and 
tithing, who would be bound for his appearance to anſwer 
the lau; but he who could not find ſuch a ſurety, ſhould 
abide the ſeverity of the laws. And in caſe any man, ftand- 
ing thus accuſed, either before or after ſuretyſbiß, fled, then 
all the hundred and tithing was to incurr a fine, to be im- 
poſed on them by the king. By which device he brought 
peace into the country, &c. 

And hence was it, after theſe diviſions thus made and 
ſettled, that the court kept in the ſhire town, called the 
County - court, as alſo the Hundred- court and Town- 
courts, had their firſt beginnings, of which I ſhall ſay 
more by and by : for beſides theſe courts (according to 
the example of Moſes, the ſpecial miniſter of juſtice ap- 
pointed ® by God; who, finding himſelf unable to undergo 
the trouble of deciding all controverſies of the people, 
conſtituted judges over tribes, hundreds, and fifties of the 
multitude, unto whom he committed the determination of 
leſſer matters, reſerving the judgment of ſuch as were of 
greateſt importance to his own wiſdom and ſentence) the 
chief and principal place for adminiſtration of juſtice was 
in that court kept in the king's owa houſe, wherein he 
himſelf or the juſticiarius Angliz fate ; unto which court 
any man might appeal in caſe he had not right done him 
in thoſe inferiour courts which were nearer home ; as ap- 
peareth from king o Edgar's jaw (whereof I have already 
taken notice) mo in lite regem appellat, niſi qui 
domi juſticiam conſequi, aut impetrare non poterit. 

And of this I have ſeen a notable inſtance in 8 or 12 
Hen. II. (the king being at that time beyond ſea) where 
Robert earl of Leiceſter being juſticiarius Angliz, upon 


= Exod. cap. 8. © Lamb. de priſcis Ang}. leg. cap. 2. 
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an appeal then made to the king, iſſued out his writ to - 
the prior of Ely, thus *——Robertus comes Legreceſtria 
priori de Eli ſalutem; præcipio quod fine dilatione teneas 
plenum rectum Humfrido filio Gaufrido de terra de Dun- 
nigelande, niſi fit feodum militis, & niſi remaneat pro aſſiſa 
regis : & niſi feceris epiſcopus de Ely faciat : & niſi fecerit 
ego faciam. In which precept theſe particulars are ob- 
ſervable : firſt, that the juſtice of England commands 
the prior of Ely to do the complaynant right in his court, 


in caſe the land in queſtion did not extend to a knight's 


fee, and that the deciſion thereof were not to be tryed by 
the great aſlize; next, that if the ſaid prior did make 
neglect therein, the biſhop of Ely (whoſe court was ſu- 
periour to that of the prior's) ſhould do it; and, laſtly, 
that if the ſaid biſhop ſhould fail, he himſelf (i. e. the 
juſticiarius Angliz) would do it. | 

So likewiſe from king Canutus his laws—+ Nemo regem 
requirat de juſticia facienda, dum ei rectum offertur in 
hundreds ſuo, &c. 

And hereof we want not ſome teſtimony at this || day ; 
for the writ of right, being the moſt ſolemn trial now 
uſed, runs thus—Rex, &c. A. B. domino manerii de S. præ- 
cipimus tibi, quod fine dilatione plenum rectum teneas T. D. 
de uno meſſuagio, cum pertinentiis in V. quod clamat tenere 
de te per liberum ſervicium, &c. & quod M. P. ei defor- 
ciat ; & niſi feceris vicecomes S. faciet, ne amplius clamo- 
rem audiamus pro dęfectu recti. Teſte meipſo, &c. 

Nor hath the practice in this realm been otherwiſe, as 
may ſeem from theſe following authorities, taken out of 

p Ex ipſo autogr. in bibl. Cotton. 7 Lamb. de priſcis Ang“. leg. 
fol. 108. Videſis Summam magnam Rad. de Hengham, imp. Lon. 
1616. cum notis J. Seldeni. cap. 1. & cap. 3. Et Glanvill. lib, 12, 
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our famous and antient law-writers, viz. Glanvill and 
Bracton. 

alent autem placita iſta ( ſcil. de recto, ſaith P Glanvil) 
in curiis dominorum, vel eorum, qui loco dominorum haben- 
tur, deduci, ſecundum rationabiles conſuetudines ißſarum cu- 
riarum; que tot & tam varie, ut ſunt, in ſcriptum de facili 
reduci non poſſunt. 

Probantur * autem curiæ ißſæ de recto defeciſſe in hunc 
modum ; conquerente autem ſe eo qui petit vicecomiti in co- 
mitatu, & breve demini reg. afferente ; mittet vicecomes 
ad curiam ipſam, die qua litigatoribus a domins ipſius curie 
flatuta fuerit, aliquem ſervientem, ut & ille coram quatuor, 
vel pluribus legalibus militibus ejuſdem comitatus, qui ex 
precepto vicecomitis illic aderunt, audiat & videat proba» 
tionem iþfius petentis, ſcilicet curiam ipſam ei de recto defe- 
ciſſe in placito ipſo : quod et ipſe petens fic eſſe, ſuo jura- 
ments, & cum duobus aliis id audientibus & intelligentibus, 
& cum eo jurantibus probavit. Sub tali ergo ſolemnitate 
folent loquelæ a quibuſdam curiis ad comitatus transferri, & 
ibi de novo traftari & terminari, fine contradiftione, vel 
recuperatione ipſarum curiarum, quam inde habere poſſunt 
ihſarum curiarum domini, ſiue heredes, quantum ad illud 
placitum : ſin autem priuſquam curia aliqua prædicto mods 
probetur de recto defeciſſe, loquela aliqua ab ea ad ſuperiorem 


curiam trahatur, poterit dominus illius curie, die placiti, 


curiam ſuam ea ratione repetere, quod nondum probata fu- 
erit de recto defeciſſe ; & ita eum per judicium retro habebit, 
niſt ibi probetur de recto cam, ut dictum eft defeciſſe. 
Sciendum tamen, quad ſi ad capitalem curiam domini reg. 
ita tracta fuerit aliqua loquela, fruſtra vendicabit ibi quis, 
die placiti, curiam ſuam, niſi tertio die ante, coram legali- 


P Glanvill. lib. 12, cap. 6, q Ibid, cap. y. 
bus 
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bus hominibus eam vendicaverit. Mul autem die, þoſito 
2 7 petenti, unde ipſe queri poſſit, & juſte, de dilatione ei 
fatta, Sufficit ei fa are curiam ipſam, ſub forma preſcrip- 
ta, quocunque loco voluerit in feodo ipſo, fi dominus nullum 
habuerit reſeantiſam ſuper feodum ipſum, ſicut ipſi domino 
licet curiam ſuam ibidem tenere, & ipſi petenti diem ponere 
quocunque loco voluerit ſuper feodum ipſum. E xtra autem 
Jeodum ipſum non licet ei, de jure. 
Debet autem impetrari breve ſelummads ad illum de quq 
clamat tenere is qui petit; non ad alium, nec etiam ad ca- 
pitalem dominum : ſed quid erit, fi petens ipſe de uns clamat 
tenere, & tenens ißſe de alis teneat © Equidem in tali caſu, 
quia is cui breve dirigitur placitum id tenere non poteſt, 
cum alium non palſit de curia, unde ißſe ſeiſitus eſſe intelli- 
gitur injuſte & fine judicio diſſeiſire, ex. neceſſitate itur inde, 
ad comitatum, & ibi procedit placitum, vel in capitali curia, 
ita quod uterque dominorum per ſummonitionem ibi adeſſe 
diebet; ut, utroque præſente, res agatur, ſicut ſuperius dic- 
tum eft in tractatu de warrantis. | 
Ad * vicecomitem autem provinciarum pertinent predifta 
p lacita de refto, ubi curie d:minorum probantur de refto de- 
feciſſe. . Et alia quædam placita, c. 

So far Glanvil : whereunto Bracton t thus addeth——- 
Et ſciendum, quad carum ( ſcilicet actionum civilium ) que 1 
ſunt ad rem, ſicut rei vendicationes per breve de recto, ter- 
minari debent in curia baronum, vel alicrum, de quibus if/e 
petens clamaverit tenere, fi i plenum reftum ei non voluerit, 
vel pofſit, vel ſciverit. Si autem noluerit, vel non poſſt, 
vel neſciverit; tunc probato a tenente, quod curia damini 
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fit, ei de refto defecerit, transferri debet placitum ad comi- 
tatum, ut vicecomes rectum teneat; & fic a comitatu 
transferri poſſit ad magnam curiam, ex certa cauſa, fi do- 
minus rex voluerit, & ibi terminari. 

In this magna curia, i. e. the principal court, which 
was within the king's palace, before him, and ſuch * of 
his nobles, whom he pleaſed to aſſociate with himſelf for 
that purpoſe, were antiently all ſuch pleadings as are now 
diſtributed into the ſundry courts of Weſtminſter ; amongſt 
which of the nobility theJuſticiarius Angliæ alwayes fate (an 
officer not much unlike ro the grand ſeneſchal of France, 
there called Major Domus) in the Saxons time he was called 
Alderman; for ſo in king Edgar's dayes they termed Al- 
wyn, viz. Totius Angliz Aldermannus ; which Juſticiarius 
did in the king's abſence judge all cauſes as his vicegerent 
or deputy ; but in tract of time people encreaſing, and 
ſutes conſequently growing more numerous, there were 
certain perſons expert in the laws and cuſtomes of the 
land aſſigned to ſit with him as his aſſiſtants, and to at- 
tend the hearing of all cauſes that ſhould be brought be- 
fore them; whereupon by little and little ſuch great men 
| (barons) who had uſually fate as aſſociates and aſſiſtants 
with the king declined that ſervice ; thoſe ſo joyned with 
the Chief Juſtice, being ſuch as by ſtudy of the laws 
were more fit to undergo that employment. ; 

But I return to thoſe inferior courts before-mentioned, 
viz, the County-court, Shireeves-turne, the Trihing, or 
Lathe, the Hundred-court, and Court-baron. 

As the realm was divided into counties or ſhires, and 
the counties into trihings or lathes, and they into hun- 
dreds, and the hundreds into towns or villages ; ſo for the 


u Vide Stat, de Clarendon, 10 H. II. penes Gerv. Dorobern, col. 2389, 
Cap. 11. 
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better diſtribution of juſtice theſe, each of them, held a 
diſtinct court, having the power of that which our an- 
ceſtors called Saca and Soca; that of Saca or Sac, being 
a priviledge to hear and determing cauſes within their liber- 
ties, and to receive the amerciaments of offenders; and of 
Soca or Soc to have power of holding a court of his own 
tenants, i. e- freeholders. 

Of all which courts, to the end 1 may give a more brief 
and clear account, I will ſpeak in order, beginning fixſt 


wit ith the town-court, antiently called the hall-mote, it 


| having been in old time kept in the ball or chief manſion 


of, each lord of a mapnour, every, three weeks once, but 
ſigce called the. court-baroqn, i. e. the court of the free- 
holders, for by that name were they long ago ſtiled, as 
the barons of the einque · ports have been, and are to this 
day. 


CHAP. IX. 
Court-Baron. 


AI HIS court ſo kept in the lord's mannour houſe, ac- 
; cording to the uſage of the Germans, as may ſeem 


by theſe words of Tacitus, viz.—* Qued jura per pages & 
vices reddebant—that they diſtributed their juſtice ia every. 


town and village, conſiſted of ten judges or triers, called 
in the old Engliſn Friburgi or Teamentale, who were un- 
der the lord of the mannour (thain or baron), Theſe. 
were to undertake Þ for every inhabitant, and to fatisfie 
for the offence of each man. Amongſt them there was 
one called Decanus *, Friboroughed or Headborough (a 


2 Tacitus de moribus. Germ. c. 12. d Vide Leges Edw. Conf, 


apud. Lamb. f. 132. 4» 
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name retained amongſt vs to this day) : and by theſe were 
all civil actions, as of debt, treſpaſs, detinue, or the like, 
which aroſe betwixt any of their townſhip, determined 
but when there was a cauſe which concerned men reſiding 
in ſeveral ſeigniories, then was it tranſmitted to the next 
ſuperior juriſdiction, viz. the hundred court (in ſome 
places called © the Wapentak) both theſe being propor- 
tioned to thoſe of the Iſraelites, wherein Tribuni, cen- 
turiones & decani judicabant plebem omni tempore. 

And theſe coutt-barons were in king Henry the firſt's 
time, and afterwards, held once every fortnight until king 
Henry III. in the eighteenth year of his reign, reſtrained . 
them to once in every three weeks, 


CHAT a 
The Hundred Ccurt. 


THIS court in times paſt was called une ev zemox, 

and Centuriata, becauſe originally it was compoſed, 

either ex hidarum aliquot centenariis (as hida de centum acris 

commonly) becauſe it conſiſted of an hundred hides of 

land, as an hide uſually of an hundred acres : or elſe be- 

cauſe ſuper decem decanos, & centum friburges judicabat, 

that it had juriſdiction over ten deanes, or an hundred 
friboroughs. Ld 

Before the Norman conqueſt it was held twelve times 

in the year, viz. once every moneth ; and in king Henry 


* Vide Leges Edw. Conf. apud Lamb. f. 134. a. quare dicitur Wapen- 
tachium, neenon notas v. cl. J. Seldeni in Forteſcue de Laudibus Legum 
Angliz, cap. 24. 4 Clauſ. 18 H. III. m. 10. in dorſo. Cart. 2 R. II. 
m. 12. per inſpex. a Leges Edw. Conf. per Lambardum, fol. 
136. b. 
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the firſt's time, once V every fortnight ; but king Hen. III. 
in the eighteenth year of his reign, ordained © (as of the 
court-baron) that it ſhould be held once every three 
weeks. 1 

In this court antiently, unus de melioribut, qui vocatur 
aldermannus, one of the principal inhabitants called the 
Alderman, together with the barons of the hundred (i. e. 
the freeholders) was judge, as may ſeem by the regiſter of 
Ely, which ſaith, that Zgelwynus venit ad Ely, & infra 
cimiterium, ad aquilonalem portam monaſterii, tenuit pla- 


citum cum toto hundreds: and the witneſs of contracts 


and purchaſes then were teſtimonio hundredi. Here, not 
only temporal cauſes but eccleſiaſtical were handled, the 
alderman, or principal judge being ſuch a one as Dei leges 
& hominum jura ſtudebat promovere, who ſtudied to pro- 
mote the laws of God and man, the biſhop or archdea- 
con ſitting therein, with the ſaid alderman; which juriſ- 
diction ſo continued untill the beginning of William the 


conquerour's reign, that he by a ſpecial precept did inhibit, 


quod nec epiſcopus, nec archidiaconus de legibus epiſcopalibus 
amplius in hundreds placitum tencat. 

Of the reuniting of theſe hundreds and wapentaks to 
the bodies of the counties, according to the act of 2 E. III. 
chap. 12, ſee Rot. Fin. 2 E. III. in dorſo m. 33. 


d Cart. x R. II. m. 12. per inſpex. © Clauf, 18 H. III. in dorſo. 
m. 10. 4 Ex Regiſt, de Ely, in bibl. Cotton. ſub effigie Titi, A. 2. 
f. 6. b. © Ibid. f. 3. b. & f. 3. a. & f. 13. b. f Cart. 2 R. II. 


m. 12. n. 5. per inſpex. Videſis Analecta Anglo. Britt. el. viri J. Seld. 
lib. z. cap. 7. | 
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CHASE. 
| The Trihing or Lathe, 


EREOF the veſtigia are ſtill in Kent, where ſuch 

a conjunction of three or four hundreds till re- 
maineth. To this court deferebantur cauſe que non po- 
terant definiri in wapentachiis (i. e. hundredit) were 
brought o ſuch cauſes as could not be determined in the 
hundred court, | 
And in this the barons, or freeholders of thoſe parts 
(as in the hundred) were judges, as appeareth by the ſute 
which Wulſtan de Delham had for Stanneie in Cambridge- 
ſhire in the dayes of king Edward, ſucceſſor to king Ed- 
gar, the ſtory whereof in brief was this e: a certain widow 
named AÆſcuen, having given Stanneie, with the fen there- 
unto belonging, unto this Wulſtan de Delham, he the ſaid 
Wulſtan beſtowed it on the monks of Ely, and they did let 
it to ferm, for a rent of eels, unto certain kinsfolk of the 
ſaid Æſcuen; who, having held it ſome time, at length 
retained it as their own, Sine judicio & fine lege civium 6 
hundredanorum, without any judgment, or the law of the 
freemen and hundreders ; whereupon Ægelwyn the al- 
derman ſummoned thoſe perſons who ſo unjuſtly held it, 
to attend him at Ely to anſwer the ſame *, who declining to 


appear, at length the ſaid Ægelwyn, ſitting at Cambridge, 
held a court there of the freemen and hundreders before 


2 Lamb. de priſcis Ang. leg. f. 135. b. d Vide Leges Edw. Conf. 
apud Lamb. f. 134. a. ſub titulo de centurionibus & capitalibus friborgis. 
© Ex przd. regiſtro de Ely, fol. 7. a. & f. 8. b. Vide Seld, Tit. of Ho- 
nour, p. 629. „ Venit Wulſtanus de Delham, & cum eo barones 

quamplurimi illuc (viz. ad Elie.) ibiq; collectis duobus hundredis, verſus 
aquilonem, ad oſtium monaſterii, placitum habuit, &c. 

twenty- 
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twenty-four judges ; where, after open manifeſtation of 
the wrong done, judgment was not only given that the 
ſaid monks ſhould-be repoſſeſt of thoſe lands and fen, and 
to receive the arrear of the rent, but that the king 
ſhould have a fine from the defendants for that their in- 
jurious dealing; and moreover, that certain perſons then 
named ſhould perambulate the ſaid land, and put the 
monks into poſſeſſion thereof again. 

So alſo * upon a great diſpute betwixt the monks of 
Ely and one Ulfe, concerning lands in Chyppenham, the 
faid ZEgelwyne the alderman, Alwold his brother, and 
the abbot of Ely, with all the antient men of the Eaſt- 
Angles and Cambridge, met at a town called Hegentune, 
the inhabitants of three hundreds being there aſſembled, 
where the claim on each part was heard, and Judgment 
given therein. 

Moreover, we find * that the ſame Agehyyne, & pri- 
mates Nerthamptenienſes, placitum habuerunt apud Walmeſ- 
ford in acto hundredis. 

And that contracts for land were alſo made in ſuch con- 
yentions in thoſe elder times, we want not ſeveral inſtances, 
of which I ſhall take notice of theſe few. 
| Inf Stretham guædam vidua, Wifled vocabulo difte, &c. 
There was a certain woman called Wifled, dwelling in 
Stretham, the widow of Siberth, who ſold twetity-eight 
acres of land to the abbot of Ely z which land her father 
did purchaſe in king Athelſtan's time, and fhe had after- 
wards quietly enjoyed, & hoc noverat torum hutdridient, 
aud of this all the hundred had knowledge. 


4 Ex pred, Negiſtro. de Ply. fol. 6. a. b. e Tbid, f. 4.4 
FEx Hiſt. Elen MS. in bibi. Cotton [Domitiati, A. rg.] f. 76. 4. 
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So alſo in t Chypenham one Wine purchaſed cighty acres, 
and five pieces of ground whereon houſes were built, for 
which he gave 100 ſhillings unto Leffius de Frakenham, 
and likewiſe twenty acres, and one parcel of land with 
building on it, for twenty ſhillings : and from Wulfelm 
brother to Wulfin, ten acres for ten ſhillings : Hoc quoque 
factum eſt coram hundredi teſtimonio ; this alſo was done in 
the face of the hundred. 

And moreover, that upon a controverſie touching cer- 
tain lands in Swatham, claimed by one Wulſtane, the h 
witneſs of no leſs than eight hundreds on the ſouthern 
ſide of Cambridgeſhire, was produced to prove his pur- 
chaſe thereof, 

Nor is there want of teſtimony that the like was prac- 
tiſed after the Norman conqueſt ; for I have ſeen an origi- 
nal deed of no leſs antiquity than king Henry the ſe» 
cond's time (as may ſeem by the hand) whereby Richard 
de Merburie of Merburie in Cheſhire, granting the whole 
lordſhip of Merburie to William de Merburie, his bro- 
ther, and his heirs, for certain ſervices to him the faid 
Richard and his heirs reſerved, concludeth his charteg of 
donation thus: Hoc autem feci conſenſu & conceſſu domins 
Guarini Vernon & haredum meorum ; & depons a me, & 
heredibus meis emne jus meum de terra pradifia Willielma 
fratri meo prædicto & heredibus ſuis imperpetuum, pro tri- 
bus marcis & dimidia, quas Willielmus frater meus prædictus 
dedit mihi, partem coram omni comitatu Ceſtriæ, & partem in 
curia domini mei Guarini de Vernon, & partem coram Ma- 
hentachio de Hathelftona ; Teflibus Lidulfo de Twamlowe, 


e Ex Hiſt, Elien MS. in bibl. Cotton [Domitian A. r5.] f. 78. a. 
Ex praf, Regiſt. Elien. Eccl. in bibl. Cotton, ſub. effigie Titi, A. 1. 
f. 4. a. i Penes Tho, Merburie de Merburie in com. Ceſtriæ arm. 


14 Sept. 1663. 
3 Hamone 
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Hamone de Bochintona, Gilberto filio Nigelli, Roberto de 
Stochalle, Radulfo capellano, Richardo de Vernon, Raiers 
de Stanthorne, Gilberto de Boftoac, & omni comitatu C/ 


erie. 


And that titles of land were tryed alſo in this court, 
as well after the Normans entrance as in the Saxons time 


above remembered, is likewiſe evident from this teſtimony 


of king Henry the ſecond's precept to the ſhireeve of Nor- | 
folk *. H. rex Anglie, & dux Norm. & Aquit, & comes 
Andegavie, vicecomiti ſuo de Norfole ſalutem. Precipio, 


5 quod ecclefia S. Trinitatis de Norwico teneat bene & in 


pace, & juſte, & libere communiam paſturam ſuam, que eft 
inter Beſcheleiam & Framingeham, ſicut melius & quietius 
tenuit tempore regis Henrici avi mei, & ſicut dirationatum 
eft per homines hundredi : & niſi feceritis juſticia mea faciat 


eri. Tele Toma cancellario apud S. Edmundum. 


CHAP. XII. 
The Shireeves Turn, 


HIS was antiently called Scyremote a (i. e. the meeting 

of the inhabitants of the ſhire) and was held twice 

in the year, long before the Norman conqueſt, as appear- 
eth from ſundry teſtimonies d; but ſince that, the Shireeves 


Turne, from the French word tour, i. e. vice, and in 


Engliſh turne. Herein ſate together the biſhop of the dioces, 
and the earl or eolderman, in ſhires that had ealdermen, 
and the biſhop and ſhireeves in ſuch counties as were com- 


' mitted to ſhireeves, for many ages in the Saxons time, as 


k Ex ipſo autogr. in bibl. Cotton. © Vide Fletam lib. a. cap. $2. p. 112. 


d Leges Edgari (penes Lamb.) cap, g. f. 80. 


Leges Canuti (ibid.) 


cap. 17. f. 108. a. Seiden's Tit. of Honour, part. 2, cap. 5. and ſect. 3. 


- 


from 
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from theſe laws of king Edgar and Canutus, cited in the 
margent, doth appear, to the end they might determine as 
well of what concerned eccleſiaſtical as civil matters, the 
words of whoſe law runs thus: Ex * omni comitatu, bis 
quotannis conventus agitor, cui quidem illius diocefis epiſco- 
bus & ſenator interſunto quorum alter Jura divina, hu- 
mana alter populum edbceto. 

In every county let there be twice a year an aſſembly of 
the people, whereat the biſhop of the dioceſs and the 
earl ſhall be preſent ; the one to direct in divine, the other 
in humane matters, 

Which ſo continued (the biſhop and earl ſitting therein 
together) untill king William the conquerour, in a full 
convention © of his archbiſhops, biſhops, abbots, and tem- 
poral lords, commanded d that eccleſiaſtical matters ſhould 
thenceforth be handled by the biſhops in courts of their 
own, and not any more be diſcuſt amongſt ſecular af- 
fairs. 

la this court were alſo grants and contracts antiently 
upon ſome occaſions made; for I have ſeen an original 
deed ©, in 4 Edw. I. by Alice, the daughter of William 
de Wrotteſle (of Wrotelle in Staffordſhire) in her pure 
widowhood, of all that land which her father gave in 
frank marriage with her, unto one Henry Fitz Hugh, 
which thus concludes—Data Wlurenehamptone, dis aui 
proxima poſt feſtum beatorum Petri & Pauli apgftolorum, 
anno regni regis Edwardi guarto, coram, domino Bogone de 
Cnovyle, tunc temporis vicecomite Staff. & Salop. & mag- 
num turnum ſuum ibidem eodem die celebrante ; hiis teftibus 
Willielmo domino de Burtone Will. de Caldewall, Petro de ea 


„ Vide Jani Angl, Cart. II. R. 2, per inſpex. m. zz» #© Ibid, 
Penes Walt. Wrotteſley Baronettum an. 1663. 


i dem, 
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dem, Roberto, Buffare de Penna, Roberto de Hagele in Penna, 
& multis aliis. 
But it may ſeem, notwithſtanding theſe old laws before 


cited, . that the ſhireeves did keep their turnes oftner.than 
twice in a year, before the ſtatute of Magna Charta in 17 
Johannis; for by that ſtatute it was decreed, That no 
ſhireeve or his bayliff ſhould keep his turne in the hun- 
dred but twice in a year, and no where but in due place 
and accuſtomed, viz. once after Eaſter, and again after 


Michaelmas fo Which charter was confirmed, by king 


| Henry III. in the ninth year of his reign. 


And it may alſo, ſeem, that after this ſtatute of Magna 
Charta the ſhireeves did compel religious perſons as well as 
others to come to this court, untill the ſtatute * of Marlebridge 
in 52 Hen. III. which exempteth all archbiſhops, biſhops, 


-abbots, priors, earls, barons, and all other religious men 
| and en from coming thither, except their appearance 


de ſpecially required thereat for ſome other cauſe, 


* : af CH 4 P. XIII. 
| The County Court: 


Als 1 alſo very antient, and to be held once 
every month by the ſhirceve, as from king Edward 
che elitr” 8 laws uppeareth—Prepoſitus gui/que,. ad quar- 
tum cirpiter- quamg; ſeptimanam, froquentem popult con- 
cianem celebrato ; cuique jus divity equabile, litefy; ſingulas 
el advenerint a dirimito. © | 


f Videks etiam Clauſ. 18 H. III. in dorſo m. 10. quod turnus vices 
comitis per auen dis in anno teneatur. T. reg. apud Weſim. i Oct. 


1 cap. 10. „ Leges. Edwardi. ſenioris appd Lamb, cap, xi. f. 54 2, 


Videlas etiani leges Canuti cap. 17. apud Lambs f. 108. 


Every 
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Every fhireeve ſhall convene the people once a month, 
and do equal right to all, putting an end to cofitroverſres 
at times appointed. 

A notable inſtance whereof I find in king William the 
conqueror's time, the faid king direQing his precept to 
Will. de Cahannis for convening the inhabitants of 
Northamptonſhire, to enquire whether the tenants to the 
monks of Ramſey, for lands in Iſham, had paid their rent 
or not ; the form of which precept for the rarity thereof 
I have here added d, V. rex Anglorum W. de Cahannis ſa- 
lutem; præcipio tits ut facies convenire Schiram de Hamp- 
tonia, & judicio ejus cognoſee, ſi terra de Mam reddidit 

monachis S. Benedicti, &c. 

To this court were antiently appeals made from the 
hundred court, as appears by the laws © of Canutus 
Et nemo namium capiat in comitatu vel extra comita- 
tum, priuſquam ter in hundredo fuo rectum ſbi pergui 
ferit : fe tertia vice redtum non habeat, eat 1 
vice ad conventum totius comitatus quad Anglice dicitur 
Scyremet, &c. No man by a diſtreſs ſhall compel] another 
to the county court, unleſs he have thrice complained 
in the hundred. court: but if he have not right the 
third time, he may then ſue in the SG court, which is 
called the Scyregemot. 

And beſides * Regit placita & 3 fingulorum debita; 
veræ Chriſtianitatis jura were firſt determined here, EN. 
intereſſe debent commiſſarii epiſcopi, comitet, & eccleſig 
poteftates (and the preſbyter ecclgſiæ, as ey as quatuor de 
melioribus ville, were obliged to attendance) qui Dei leges, 
as well as ſeculi negotia juſta conſi Tra" nirent : and 


d Ex Regiſt. de Ramſey in Scacc. penes remem, regis. "us 9. 
apud Brompt. col. 924. Et apud Lamb. f. 108. a. n. 19, Vide Selm. 

Gloſs, vocab, Comitatus Ciria. * Vide lib, rub, in Scacc. f. 26, intet 
leges H. I. 
| I 2 thercfar 
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therefore © Sivardus in the time of king Edgar having 
made his teſtament, and cauſed it to be written in three 
chirographs, ſent it to the before-ſpecified Ægelwyn the 
alderman (who was principal judge in the county-court) to 
be there approved and recorded ; all cauſes, whether of 
perjury, adultry, tithes, &c. being only there to be diſ- 
cuſſed. | 
| Now let us ſee of what things the ſheriff here antiently 
held plea :—Ad vicecomites pertinent ifta (ſaith Glanville) 
placitum de refto, de liberis tenementis, per breve domini re- 
git, ubi curia dominorum probatur de recto defeciſſe ; Pla- 
citum de nativis, fed per breve domini regis. 
i. e. It belongeth to the Shireeve to hold plea in this court 
upon a writ of right concerning freehold, in caſes where the 
lord of the mannour ( wherein the land lyeth) hath nat 
one juſtice : as alſo to hold plea concerning bondmen, but y 
the king's writ. 
| Whereunto Bracton addeth Item in comitatu & co- 
ram vicecomite, placitari poſſunt plura Placita, in quibus | 
vicecomes eft juſticiarius conſtitutus per breve quod juſticiet; 
ficut de ſerviciis & conſuetudinibus, de debitis, & aliis Pla- 
citis infinitis. Ale i in the county. court, and in preſence 
of the  ſhireeve, many things. may be tryed, wherein the Ri- 
is conſtituted judge by the king's writ to do right, viz. 
re, and cyſtomes, f debts, and other di Yputes with, 
out 
Aud Fleta thus :I comitatu vero of curia duplex ; 
habet enim rex ſuam, & juſliciarius ſuam, viz. Vicecomes, 
eum delegetur ei  juriſdiftio ßer breve, Go. 
In the county there it held a twofold court ; for the king 
hath his, and' the Judge hath his, viz, the Hure whenſo+ 


= Ex pra. Regiſt, de Ely f. 4. b. Vide Selden's Tit. of Honour, 
A. 6294 * Glanville, lib, cap. 4+ 7 Bratton, lib. 3. C. 7. 
5 Fleta* lib. 3. c. 43, Þ* 94. . 
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ever ſuch a juriſditiog is committed to him by writ, wherg- 
by ye hath a record, the precept being to him, and not to the 
fſuters of the county, that he ſhall proceed according to right 
therein. This court alſo is of the nature of a court baron, 
or the king's, which is held in ſome of his mannours, where 
the ſhireeve is no other than a bayliff or fermour of the 
king's, and where wrong judgments pronounced by the fa- 
ters, without the ſhireeve, are to be puniſhed. 
Moſt certain it is, that in the Saxons time, not only 
cauſes of great moment were heard and determined in 

is court, but that the juſticiarius Angliæ (who was 
the chief perſon in the realm under the king for admini- 
ſtrin of juſtice) ſate ſometimes here, as I have before in- 
ſtanced in Xgelwine, who was fotius Angliæ aldermannus 
regnante rege Edgaro ; and fo likewiſe after the Norman 
conqueſt for ſome time; though for many ages ſince 
there hath been a diſcontinuance thereof ; for that great 
tryal betwixt Lanfrank, archbiſhop of Canterbury, and 
Odo, biſhop of Bayeux, in the time of king William 
the firſt, for divers lands belonging to his archbiſhoprick, 
with-held by the ſame Odo, then earl of Kent, was in 
the county-court of Kent, at that time held at Pinen- 
dine; where ſate Geffrey, biſhop of Conſtance, juſtice 
of England, with ſome other biſhops, and divers barons, 
as from this following relation is very evident. 
Tempore h magni regis Willielmi, qui Anglicum regnum ar- 
mit conguiſivit, & ſuis ditionibus ſubjugavit, contigit Ods- 
nem Bajocenſem epiſcopum & ejuſdem regis fratrem, multo 
eitius quam Lanfrancum archiepiſcopum in Angliam venire, 
atque in comitatu de Chent cum magna potentia reſidere, 
ibigue poftatem non modicam exercere ; et quia illit diebus, 
in comitatu illo, quiſquam non erat, qui tante fortitudinis 


bh Ex vet. cod, MS, in bibl. Cotton. ſub effigie Veſpaſiani, A. 22. 
Sol. 220% . 1 
| viro 
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viro roſſſtere poſſet, propter magnam quam habuit poteſtatene 
terrat quamplures de archiepiſcopatu Cuntuarbiriæ, & con- 
fuetuminet nonnullas fibi arripuit, atq; ufarpans ſur do- 
minationi aferipfit. Peſtea vero non muito tempore, con- 
#igit prefatum Lanfrancum, Cademenſis eccigſiæ abbatem, 
juſſu regis in Angliam queque venire, atque in archicpiſco- 
Satu Cantuarienſi, Deo diſpenente, tot ius Augliæ regni of 
matem ſullimatum efſe ; ; ubi, dum aliguandiu reſideret, & 
antiquas ecclſiæ ſuæ terras multas fibi dxeſſe inveniret, & 
ſuorum negligentia, anteceſſorumgue illas diſtributas atque 
diiſtractas ſuiſſe reperiſſet, diligenter inquiſita, & bene cog» - 
nita veritatęe, regem quam citius potuit & non pigre 
inde reguiſtvit. Pracepit ergo rex comitatum tatum, 
abſque mora canſidere, & homines comitatus omnes Fran- 
cigenas, præcipue Anglos, in anti sau legibus & can» 
ſuetudinibus peritot, in unum convenire. Ni, cum Conn 
wenerunt apud Pinendenam, omnes pariter conſederunt : 
et quoniam multa placita, de dirationatianibus terrarum, 
& verba de conſuetudinibus legum, inter archiepiſcapum 
& pr adiflum Bajocanſem eþiſcopum ibi ſurrexerunt, & etiam 
inter conſuetudines regales & archiepiſcopalet, que prima 
die expediri non potuerunt ; ea camſa totus comitatus per 
tres dies fuit ibi detentas. In illis tribus diobus digationa- 
vit Lanfrancus archiefiſcopus plures terras, quas tunc ipſe 
epiſcopus & lemines [ui tenerunt, viz. Herebertus filing 
Tuanis, Turoldus de Toucet, Radulſus de Car vaſpina, Hugs, 
de Monteforti, cum omnibus conſuetudinibus & rebus, qua: 
ad eaſdem terra: fertinehant ; > ſeilicet Racuſfees, Sandwic, 
Rateburg, Ec. et omnes terras illas, & alias dirationavit 
eum omnibus conſuetudinibus & rebus, qua ad eaſdem terras 
fertinebant, ita liberas atg; quittas, guad in illa die gua 
ihſum placitum finitum ſuit, non remanſit hamo, in tota regna 
Anglig, qui aliguid inde calumniaretur, neq; ſuper ipſar 
terras etiam parvum quicquam clamaret ; Stoke vero &- 
Denintune 
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Denintune reddidit carla S. Andrea, quia de jure ipſius 
ecckſiq antiquitus fuerunt. Et in eodem placito, non ſolum 
iſtay. terras prænominatas, & alias terras, ſed & omnes li- 
bertates. eccleſiæ ſue, & omnes conſuetudines ſuas renovavit 
& renovatas ibi dirationavit, ſoca, ſaca, toll, Fc. Et ab 
omnibus illis probis & ſapientibus hommibus, qui affuerunt 
fuit ita ibi dirationatum, & etiam à toto comitatu recor- 
datum atgue j udicatum, quod ſicut ipſe rex tenet. ſuas terra: 
liberas & quigtas, in ſuo dominico, ita archiepiſcopus Can- 
tuarienſis tenet ſuas terras amnino liberas & quietas in ſus 

Huic placito inter fuerunt Goisfridus epiſcopus Conſtan- 
cienſim, qui in loco regis fuit, & juſliciam illam tenuit, Lan- 
francus: archiepsſcopus, gui, ut dictum gi, placitavit, & to- 
rum dirationavit; comes Canciæ, viz, prædictus Odo Bajo- 
cenſis epi ſcopus, Erneftus epiſcopus ds Rovsegire, Agelricus 
epiſcopus de Citeftre, vir antiquiſſimus, qui ex precepts re- 
gis advettus fuit ad ipſas antiquas legum co nes di 
cutiendas & edocendas, in una quadriga; Ricardus de Tune- 
brugg,, Hugo de Monteforti, Will. de Arces, Haymo vice- 
comes, & alii multi barones regis, & ipſius arehiepiſcopr 
atque aliorum epiſcoporum homines ; etiam in tots i/to'comi- 
tatu multæ & magne authoritatis viri Francigene ſcilicet & 
Angli. 

But of theſe, the judges in this court at that time were 
only Godfrey, biſhop of Conſtance (the Juſticiatius- An - 
glia) Egelrio, : biſhop of Chicheſter, and Hammon the 
ſhireeve of the county, as appeareth by archbiſtiop An- 
ſelmꝰ's grant ® to the monks of Rocheſter, in theſe w 
Anfelmus gratia Dei arebicpiſe. Cantuarien ht, Humoni 
vicecomiti & Gileberta de Tonebregge, ac ceteris hominibus, 
Francigents & Anglts, ſalutem. Sciatis, quod ego, de man- 


Ex autogr, in biol. Cotton. 
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dato domini noftri Henrici regis Anglie, & rogatu Gur: 
dulfe epiſcopi Reffenſis, concedo & confirino eccleſix S. An- 
dreæ & eidem Gundulfo epiſcopo, omnes terras, & eccleſias, 
E libertates & conſuetudines, rectitudinet, & oninia mane- 
ria, que & quas Lanfrancus archiepiſcoþus; tempore Milli- 
elmi regis magni, de ißſius mandato, in þleno comitatu de 
Chent, coram Godefrido & Egelrice Conſtancienſi & Cice- 
Hrenſi epiſcopis, & Hamone vicecomite, juſticiariis regis 
afſignatis, dirationando evicit & recuperavit, ecclefie Reff, 
& epiſcopo Gundulfo ſurſum reddidit & reflituit ; nominatim 

| fcilicet Stokes, cum eccle a; Frendeſberiant, cum ecclefia; 


&c. 
And that matters of title were tryed in this court for 


ſome time after the Norman conqueſt, may ſeem by theſe 
inſtances ; Henricus rex Anglie Rogero Bigot & Radulfs 
Paſſelewa ſalutem : mando vobis, ut faciatis Herbertum 
| epiſcopum de Norwic, ita bene & juſte & honorifice tenere 
terram ſuam & hamines de Bruſelea, & Alwinum filium Fo- 
teni hominem ſuum, & alios ; & omnes res ſuas, ſicut melius 
tenuit die qua frater meus vivus & mortuus fuit ; & non 
fit difſaiſitus niſi juſto judicia comitatus. 7. eſte Eudone dapi- 
fero apud Niweberiam. 

This was in king Henry the firſt's time. | 

And in king Stephen's, Raphe Picot, then ſhireeve of 
Kent, had a tryal k with the monks of Canterbury, alſo in 
pleno auditu comitatus. 

That agreements upon diſputes and controverſies for 
title of land were alſo recorded here, I have ſeen very 
good teſtimony ; | viz. Hæc eft conventio fafta inter Philip- 
pum abbatem & conventum de Leeſtune tenentes ; & Ko- 


i Ex ipo autogr. in bibl. Cotton. k Ex vet. MS. in bibl. Cotton, 
fub effigie Fauſtinz, B. 6. n, x9, Ex Regiſtro de Leeſton in bibl. 
Cotton f 38. 4. b. 

bertum 


HISTORY D ANTIQUITIES, S0. 73 


bertum filium Rogeri de Burende parcarium, petentem, de 
prato in Alringeham ; quad Willielmus de Maleville, ut dici- 
tur, tenuit : And fo, after recital of the agreement, the 
concluſion is thus; Hæc autem conventio facta eft in pleno 
comitatu, coram Johanne de Cornherd, tunc temporis vice- 
comite Suſfolchiæ; & coram iftis militibus ei aſſidentibus; 
ſeilicet Rob. de Novill, Will. de Gretingeham, Will. de 
Henle, Ada de Bedingefeld, Rogero de Braham, Huberto 
de Brumford, Rogero de Horſhagh, Johanne de Weſtham, 


c. 
Likewiſe, that bargains and ſales of land were antiently 


made here, I ſhall exhibit an inſtance of little leſs than 


five hundred years antiquity ; which is, that Hawiſia de 
Iſelham, with Raphe her huſband, and Roger their ſon 
and heir, did paſs the grant of their land of Iſelham to 
William Briwer, in the county-court of Devon. Hæc 
venditio facta fuit (ſaith the autograph) ® in pleno comitatu 
de Deveneſcire ; & poſtea retracta & recerdata apud Weſtm. 
die Jovis proxima poſt feſtum S. Luce evang. an. 26 Hen. 


II. &c. 
It ſeems, that notwithſtanding the law of king Edward 


the elder (before-mentioned) which appointed this court 
to be kept once every month (as I have inſtanced) it was 
afterwards held oftner, as appeareth by the ſtatute of 
Magna Charta, which reſtrained it to that diſtance of time, 
except antiently it had been otherwiſe, as for certain it 
had: for in 2d Edward VI. the act“ which poſitively 
confines it to once a month, intimateth, that. in ſome 
places it had been held but every ſix weeks. 

That this court was ſometimes held in the church, is to 
me out of all doubt, from that relation which Sim. Dun- 
elm. makes of a prieſt, who lay with his wife the night 


m Fx ipſo autogr. penes prænob. Tho. baronem Bruſe comitem Elginiæ. 
an. 1660, n Cap. C © Hiſt, S. Dunelm. col. 3s. 7. 
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before he was to ſing maſs (which it ſeems he ovght not 
to have done) where he ſaith—— Quadam die multi, tam 
nobiles quam privati, &c. Upon a certain day many per- 
ſons, as well noble as other, met together (at the church) 
early in the morning to plead; but before the pleading be- 
gan they enquired for the prieſt to ſay maſs, &c. Beſides, 


a farther teſtimony we have thereof from Gerv, Doro- 


bernenſis ; who, deſcribing the cathedral church of Can- 
terbury, in ſpeaking of the ſouth-door, faith thus 
? Puod oftium, in antiquorum legibus regum, fuo nomine 


 Sepe exprimitur ; in quibus etiam omnes querelas totius 


regni, que in hundredis, vel comitatibus, uno vel pluribus, 
vel certe in curia regis non poſſent legaliter diffiniri, finem 
inibi, ſicut in curia regis ſummi, ſortiri debere diſcernitur. 
Which practice was not totally left of a long time after 
{as it ſeems) for amongſt certain eccleſiaſtical conſtitutions 
made in a ſynod held at Exeter, in an. 1287 (15 Edw. I.) 
by Peter de Wivill, then biſhop of that dioceſs, it was 
(inter alia) decreed e in ecclefiis vel cimiteriis earum, 
mercata, vel placita ſecularia teneantur. The like inhi- 
bltion do I alſo find in a ſynod held at Wincheſter, about 
that time Inhibemus firmiter, ne in eccleſiis aut cimi- 
teriis publica fiant mercata ; nec propter hoc figantur ten- 
toria in eiſdem, ſeu placita ſecularia teneantur, &c. 


p Gtry, Dorobern. de combultione & reparat, Dorobern. Eccl. col. 1292 
I. 17. q Spel. Concil. vol. 2. ſub an. 1287. cap. 13. r Ex cod. 


Ms. in bibl. Cotton, ſub effgie Othonis, A. 15, fol. 144. 2. 
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CH AP. XIV. 
Court-Leet. 


T Hs, though now held by divers particular lords, in 

their mannours, by ſpecial grant at firſt from the 
king, was“ indeed originally that which I have already 
ſpoken of under the title of Tryhing or Lathe. 


CHAP. XV. 
The Chancery. 


H AVING thus briefly toucht upon the antiquity of 

theſe inferior courts, I now come to thoſe of higheſt 
rank; viz. the Chancery, the King's Bench, the Common 
Pleas, and Exchequer. 

It is the opinion of ſeveral learned t men (as Mr. 
Cambden in his Britannia and Dr. Cowel in his Inter- 
preter have obſerved) that this court had its name origi- 
nally from certain bars of wood or iron laid one over an- 
other croſswiſe, like a lattiſs, wherewith it was environed, 
for to keep off the preſs of people, and not hinder the view 
of thoſe officers who ſate therein, ſuch grates or croſs-barrs 
being by the Latins called Cancelli; which, as ſome 
think, was the reaſon why thoſe places that were only pe- 
culiar to the prieſts, being, by the appointment | of pope 
Felix, ſevered from the bodies of our churches for that 
purpoſe with certain grates or lattiſes, were alſo ſo 
called. 

And that the chancellour's office, originally, was to re- 
giſter the acts and decrees of the judges——2ui con · 


* Vide Lambardum de leg. Sax. n. 34. + Caſſiod. Epiſt. 6. lib, 
13, Petr, Pythæus, lib. a. adverſ. cap. 12. Matth. Paris. 
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ſeribendis & excipiendis judicum actis dant operam, as 
faith Lupanus : Pythzus alſo expreſſing, that he was an- 
tiently the ſame as we now call Secretarivs. Howbeit, 
not only in this but in other kingdomes, this office hath 
been for many ages ſo much advanced, that the perſon 
who held it, hath been the chief for adminiſtration of 
juſtice, eſpecially in private cauſes, next under the 
prince. | 

As for its antiquity in this realm, it is of no leſs, as 
our learned Selden à conceives, than king Ethelbert's time 
(who was the firſt Chriſtian king of the Saxons); for in a 
charter d of his to the church of Canterbury, bearing date 
in the year of Chriſt 605, amongſt other witneſſes thereto, 
there is Augemundus referendarius mentioned: where re- 
ferendarius (ſaith he) may ſtand for cancellarius ; and that 
the office of both (as the words applyed to the court are 
uſed in the Code, Novells, and ſtory of the declining em- 
pire) fi onifying an officer who received petitions and fup- 
plications to the king, and made out his writs and man- 
dates, as a cuftss legis : and though (ſaith he) there were 
divers referendarii ; as ſometime 13, then 8, then more 
again, and ſo divers chancellours in the empire; yet one 
eſpecially, here, exerciſing an office of the nature of thoſe 
many. might well be ſtiled by either of thoſe names. 

It will be a much barder taſk than I dare venture upon, 
to exhibit a perfect ſeries of theſe great officers throughout 
the reigns of the ſucceſſive kings of the Saxon race untill 
the Norman conqueſt; I hall therefore content myſelf 
with the bare mention of the names of ſuch as I have met 
with from any good authority, Of theſe Unwona “ is the 


# Diſcourſe on the name and dignity of lord chancellour, by him pre- 
ſented to Sir Francis Bacon. b Monaſt. Anglic. p. 24. col. 1. I. 
» Matth. Parif. in vit, Abbatum, p. 22+ BN, 19» 9 23 n. 2. 
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firſt, who is tiled Cancellarius to Offa king to the Mer - 


cians (who began his reign in the year 758). Next to 
him is Boſa, in king Withlafe's time e, but ſtiled Scriba “. 
After him Swithulphus e, called Notarius, under king Ber- 
thulph, about the year 851. 

Then Turketill f, under king Edward the elder : of 
whom Ingulphns hath this expreſſion=—— Cancellarium 
ſuum eum conſtituit, ut quecunque negotia, temporalia vel 
ſpiritualia, regis judicium exßectabant, illius conſilio & de- 
creto (tam ſanctæ fidei, & tam profundi ingenii tenebatur } 
emnia tractarentur, & traftata irrefragabilem ſententiam 
ſortirentur; which Turketill continued * in that office 
alſo under king Athelſtan, Edmund, and Edred (all ſons 
and ſucceſſors to the ſaid king Edward the elder) being h 
likewiſe Conſiliarius primus, precipuus, & a ſecretis famili- 
arifſimus—his chief and principal privy-counſeller ; and in 
his old age was conſtituted abbot of Croyland. 

After him, king Edgar had Adulphus i to his chancel- 
lour : king Ethelred had k Alfric (the 11th abbot of St. 
Albans) to his. Of which king Etheldred I alſo find, 
| that he appointed and ordained that the abbots of Ely, 
St. Auguſtine's in Canterbury, and Glaſtonbury, ſhould 
exerciſe this office of chancellour, by turns, annually ; 3 
dividing the year into three parts. 

That theſe kings before-mentioned had not any ſeals 
(the cuſtody of which, in ſucceeding times, was one of the 
principal dutles belonging to this office of chancellour) 
Ingulphus (who lived in the Norman conquerour's dayes) 
ſeemeth to affirm a Nam chirographorum confectionem 


Anglicanam (ſaith he) que antea, uſq; ad Edvard: regis 


e Circa an. $25. 4 Ingulphi hiſt. e Idid. f Ibid, 


8 Ibid, ut ſupra, b Ibid, 1 Lel, Col. vol. 1. p.q&s. * Mat. 


Paris. in vit. Abbatum, p. 43. n. 10. 1 Spelm. Gloſs. p. 127, b. 
mn Ingulphi hiſt. f. $12. b. n. 20. | 
| tempora, 
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zompora, fidelium prefentmm ſubſcript ianibus, cum crucibus 
aureis, aliiſq; ſacris ſignaculis firma fuerunt; Normanni 
condewnantes, chiregrapba cartas vocabant, & chartarum 


Frmitatem, cum cerea imprefſione, per unius cujuſq; ſpeciale 


Hgillum, ſub inſtillatione trium wel quatuor teftium affan- 
tium, conficere c:nftituebant, c. 

But that feals were uſed by the French long before this, 
is fure enough: for in a charter * of Charles the Great, 
king of France, made to the monaſtery of Karrof, in 
Poictou (of his own foundation) there is this exprefſion— 
Et ut hæc præſens authoritas, noſtris & futuris temporibus, 
inviolata, perdurare valeat, manus noſtræ fignaculis, eam 
decrevimus roborari, & de annulo naſtro jufſimus ſigillars. 

So alſo in another » of Lewis the emperour (called 
Hludovicus pius) ſon and ſucceſſor to Charles the great, 
bearing date in the year of Chriſt 814. Hec vero auc- 
toritas, ut noſtris & futuris temporibus melius credatur, 
c. manu propria ſubſcripſimus, & de annulo naſtro juſſimus 
— | 

Nay, there are ſome learned men of opinion that the 
charter which king Edgar made to the monaſtery of Per- 
More, in Worceſterſhire, which begins thus“ P. ortho- 


doxcrum vigoris eccleſiaſtico monitu creberrime inſlruimur, 


&c. and whereon there are apparent ſigus of three labells, 
by the places cut therein for them, had three ſeals hang- 
ing thereat ; viz. one of king Edgar, the other of St. 
Dunſtan, and the third of Alferus, afterwards duke of 
Mercia; for further teſtimony whereof theſe words, in a 


letter from Godfrey, arch-deacon of Worceſter, to pope. 


n Preuvede le Hiſt, des Contes de Poictou, &c. Impr. Pariſ. 1647. p. 255. 

„ Ib. p. 18. p Monaf, Anglic. vol. 1, p. 204. a J Diſcourſe of the 

effice of lord chanceltour by J. Selden, dedicated to Sir Fr. Bacon, knight, 
chancellour of England. 
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Alexander the Third, are vouched ; viz.—Noverit fanc- 
titas veſtra, verum eſſe ; quod conſeripti hujus ſeriptum ari- 
ginale, in virtute S. Trinitatis, ſigilla tria, trium perſona» 
rum autenticarum ad veritatem, triplici confirmatione com- 
 mendat: eſt autem figillum primum illuſtris regis Edgari ; 

ſecundum S. Dunſtani Cantuar. archiepiſcopi; tertium Alfers 
ducis Merciorum, ſicut ex diligenti literarum impreſſarum 
inſpectione evidenter accepi, &c. 

Whereunto I ſhall add what is reeorded by Sulcardus, a 
monk of Weſtminſter, in his regiſter *, of the ſame king 
Edgar's charter to that abby; viz. Et ut hec autoritas 
noſtris & futuris temporibus, circa ipſum ſanctum locum, 
perenniter firma & inviolata permaneat, & ab optimatibus 
naſtris & judicibus publicis & privatis certius credatur, 
manus noftre ſubſcriptione, ſubtus eam, decrevimus roborare, 
& ſigillo naſtro juſſimus ſigillari. 

And of the ſaid Dunſtan (in an. 959) thes—Teo Dun- 
ftanus, ac ft peccator, nomine tantum epiſcapus, hanc liber- 
tatis ſcedulam, impreſſione ſigilli mei, & annuli, inſuper & 
agalmate S. Crucis diligenter conſignavi; ac dein, manibus 
ad cœlum extenſis, dixi; ft quis hanc munificentiam auxerit, 
augeat ille Deus, Sc. 

Likewiſe that of king Eadwin (brother to king Edgar) 
an. 956, in his charter of Gaing made to the monks of 
Abendon Ego Eadwi rex meum donum proprio ſigillo 
roboravi. 

And I alſo find, *© that in the time of king Ethelrede, 
Godwine being then biſhop of Rocheſter, an antient con- 
troverſie, betwixt Leofwyne, Aelfæage, and the faid 
biſhop, for Cnoddingland, was determined in this manner ; 


r Regiſt. Cartarum Abb, Weſtm. in bibl. Cotton. ſub effigie Tiberii, A. 8. 
Ex Regiſt, de Abend, in bib. 9 eſhgie C. 9 9. f. 111. b. Ten- 


tus Roff. | . 
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pa yenve ye Cinze ze ppic J hiy inyegle vo pam 
arceb, alynice J bead him par he J Hi pegenay 
on Eaye cent J on peys cens hy on yihr geyeindon 
be on vale. ] be ox rale pa par pzy pe ye b. pa com 
viven ye ycipey man Leoxnic, &c. Which maketh 
expreſs mention, that the king's writ and his feal were 
ſent to aſſemble the people of Eaſt and Welt Kent for the 
ending of that controverſie. 
But admitting theſe few examples, moſt certain it is, 
that as ſealing of charters in the time of our Saxon kings 
was not common, ſo the office of chancellour was not ori- 
ginally denominated from the keeping of the king's ſeal; 
and that, for a conſtant ſucceſſion of ſeals, we are not to 
look higher than king Edward the confeſſor, in whoſe 
reign theſe were chancellours ; viz. u Leofricus, ſirnamed 
Britannicus, Wulwius, and Rembaldus, the two laſt be- 
ing alſo keepers of his ſeal, as is moſt evident from the 
words of theſe his charters to the church of Weſtminſter ; 
viz, to the one; w Ut hoc decretum, a nobis promul- 
gatum, pleniorem obtineat vigorem, noſtra manu ſubter ap- 
peſito ſigno roboravimus, atque fidelibus notris praſentibus 
roborandum tradidimus ; noſtreque imaginis ſigillo inſuper 
aſſignari juſſimus, &c. And afterwards ——HWulwius regiæ 
dignitatis cancellarius relegit & ſigillavit, &c. 

And to the other—* Ego Reimbaldus regis cancellarius, 
relegi & ſigillavi, &c. . 

So likewiſe was Mauritius, chancellour to king William 
the conquerour, the keeper of his ſeal, as appeareth by 

theſe words of his (the ſaid king's) charter of confirmation 

vato the ſaid abby of Weſtminſter ; viz.——y Ego Williel- 

mus, Dei gratia rex Anglorum, dux Normannorum, G 


uy R. Hoved. f. 252+ a, n. 40. Ex pref, Regiſt. Cart. Abb. Weſt, 


1 Ibid. 
/ | 3 brin- 
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Princeps Cenomannorum, hoc præceptum ſcribere pracipe z 
& ſcriptum hoc, ſigno dhminico confirmando ſtabilivi; 
neſtræque imaginis figills inſuper aſſignari curavi, &c. And 
after Mauritius regis cancellarius relegit & ſigillavit. 
From theſe few (and indeed very rare) inſtances it will 
appear, that the ſealing of charters before the Norman 
' conqueſt was little practiſed; but after that time it became 
very uſual, as may ſeem from what I have before taken 
notice of, from the teſtimony of Ingulphus ; and ſhall 
here from the laws 2 of king Edward the confeſſor, recited 
and confirmed by king William the Firſt ; viz. Si guif- 
fiam murdratus alicubi reperiebatur, interſector illius, qui 
i inveniri non poterat, menſis & unius diei habebunt re- 
ſpectum ad eum perquirendum ; qui, ſi infra terminum non 
inveniebatur, colligebantur in villa illa 40 marce : guad fe 
ad tante ſolutionem pecunie non ſufficiebat, per, hundredum 
colligebatur, quod in villa non poterat : veruntamen quando 
emnino villa confundebatur, providerant barones, quod per 
hundreda colligerentur, & figillo alicujus baronis comitatus 
ſigillarentur, & ad theſaurarium regit deportarentur; quas 
fegillatas ißſe ſervaret per annum & diem unum; quod, fe 
infra tunc terminum pofſit murderator haberi, traderetur 
juſticiæ regis, & ipſi marcas theſaurario regis commendatas 
rehaberent. 
And the reaſon for ſuch ſealing of charters is given by 
Bratton A uoniam ſcripture non eſſet fides adhibenda, 
niſi ſignum intervenerit guad talis donatio & ſeriptura, a 
conſcientia & voluntate donatoris emanaret; ideo, in teſtimo- 
nium & approbationem rei geſtæ, apponit donator ſignum; 
achiciendo in carta iſtam clauſulam ;—qued ut rarum fit & 
firmum ; vel, in cujus rei teſtimonium, huic ſeripto ſigillum 
meum appeſui. Non refert utrum proprio, vel aliens figills 


2 Cap. 18. a Cap. 16, 
L 


carta 
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carta eſt ſignata, cum ſemel a donatore, coram teſtibus ad 
hec vocatis, recognita & conceſſa fuerit. 
Wbhence it is evident, that thenceforth (i. e. from the 
Norman conqueſt) ſeales were upon all occaſions uſed, 
though at ſometimes thoſe which were not parties to the 
grant; for inſtance, king Henry the third, in the firſt 
year of his reign, ends his letters patents ſent to Peter de 
Mauley thus Et in hujus rei teſtimonium has literas no- 
ftras patentes ſigillatas ſigillo comitis Willielmi Mareſcalli, 
refloris naſtri & regni noſtri, quia ſigillum nondum habuimus, 
vobis inde mittimus. Teſte, &c. apud Winton. 15 Martii. 
But he did not conclude his writs and grants with 
teſte rege, or teſte meipſo till the eighth year of his reign, 
though he had a feal in 3d. but whilſt he uſed the ſeal of 
the ſaid William Marſhall, with Teſte c Will. Mareſcallo : 
and in 3d. (for then inccpit ſigillum domini regis currere, 
as the words of the record © are) ſometime © with Teſte 
H. de Burgo juſticiario: ſometime f Teſte domino Petro 
(ſcil. de Rupibus) Winton. epiſcopo : ſometime Teſte 8 co- 
mite (i. e. Willielmo Mareſcallo, ut ſupra :) and in 4th, 
5th, and:6th of his reign, moſt of them with Teſte Hu- 
berto de Burgo juſticiario, &. Nay, I find, that in the 
tenth year of his reign ſome precepts, though with teſte 
rege, were * ſub ſigillo juſticiarii, | 
And for inferior perſons, it was not unuſual to ſeal with 
the ſeal of a dean and chapter, corporation, or ſome emi- 
nent man, whoſe ſeal was well known, with this expreſ- 
ſion— Et guis figillum meum plurimis eſt incognitum, ſigil- 
lum decani & capituli NN; or. ſigillum ballivorum & com- 
munitatis de NN, &c. apponi procuravi. 


d Pat. 1 H. III. m. 11. c Ibid, « Clauſ. 3 H. III. m. 14. 
and m. 6. & ult. © Pat. 3 H. III. p. 1. m. 2. f Ibid. m. 5. 
s Ibid, à Clauf, 10. H. III. in dorſo m. 10. Et Rot. Fin, 10 H. III. 
m. 9. 
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Having thus pointed at the antiquity of this court, I 
ſhall refer the farther mention of the ſucceeding chancel- 
lours (viz. from the Norman conqueſt downwards) to my 
chronologick tables, which are the principal part of this 
work ; and here briefly take notice of what 1 find moſt 
antient, that doth beſt demonſtrate the nature of this great 
office. | { 

Cancellarii dignitas (ſaith the writer of the lifeof Thomas 
Becket, archbiſhop of Canterbury in king Henry the ſe- 
cond's time) , ut ſecundus a rege in regno habeatur ; ut 
altera parte ſigilli regii, quod & ad ejus pertinet cuſtodiam, 
prepria ſignet mandata; ut capella regia in illius fit diſ- 
poſitione & cura; ut vacantes archiepiſcopatus, epiſcopatus, 
abbatias, & baronias, cadentes in manum regis, if/e ſuſcipiat 
& conſervet ; ut omnibus regiis aſſit conſilits, etiam non voca- 
tus accedat ; ut omnia figilliferi clerici regii ſua manu ſignen- 
tur; item ut ſuffragantibus, ex Dei gratia vite meritis, non 
moriatur, niſi voluerit ; inde eft, quod cancellaria non emenda 
eſt. 

And another at the ſame time faith thus, Cancellarius, 
ſicut in curia, fic ad ſcaccarium magnus eſt, adeo ut ſine ip- 
ſus conſenſu vel confilio nihil magnum fiat, vel fieri debeat ; 
verum hoc habet offictum dum refidet ad ſcaccarium; ad 
ihſum pertinet cuſtodia ſigilli regii, quod eſt in theſauro; 
fed inde non recedit niſi cum precepto juſticiarii ( ſeil. ſummi 
Angliz juſticiarii) ab inferiore ad ſuperius ſeaccarium a the- 
ſaurario vel camerario defertur, ad explenda ſelum negotia 
fſeaccarii ; quibus ßeractis in loculum mittitur, & laculus 
cancellario conſignatur, & fic theſaurario traditur cuſto- 

diendus. | 


i Diſcourſe of the office of lord chancellour, vt ſupra. 
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Item, cum neceſſe fuerit, fignatus ſub omnium oculis can- 
cellario offertur, nunquam ablißſo vel ab alio alias offerendus. 
Item ad ipſum pertinet rotuli, qui eft de cancellaria, cuſtodia, 
ger ſubpoſitam perſonam. 

Another about the time of king Edward the firſt runs 
thus: Officium cancellariæ viro provido & diſcreto, ut epiſ- 
copo vel clerico magnæ dignitatis debet committi, ſimul 
cum cura majoris ſigilli regni; cujus ſubſtituti ſunt cau- 
cellarii omnes in Anglia, Hibernia, Wallia, & Scotia; 
omneſque ſigilli regii cuſtodes, præter cuſtodem ſigilli pri- 
vati. 

Howbeit, notwithſtanding what is before expreſt, viz. 
that altera pars ſigilli regii pertinet ad ejus cuſtodiam, 
moſt ſure it is, that the cuſtody of the ſeal was, in an- 
tient time, not ſeldome committed to others, as will ap- 
pear by my ſaid chronoloogick table; yet for as much as 
thoſe who were chancellours had for the moſt part the 
cuſtody thereof, it ſometimes hapned that they who kept 
the great ſeal were vulgarly reputed to be chancellours ; 
for ſo we ſee, that not only Matth. Paris * (an eminent 
hiſtorian, who lived in H. the third's time) calls Richard de 
Mariſco, archdeacon of Richmund and Northumberland, 
but even the ' records themſelves, 

But in the Parliament of 28 H. III. it was ordained w, 
that the keeper of the great ſeal ſhould be alwayes the 
chancellour, and that all things ſealed otherwiſe ſhould be 
made void; the words are Si aliqua interveniente oc- 
caſione dominus rex abſtulerit ſigillum ſuum a cancellariv, 
quicquid fuerit interim ſigillatum irritum habeatur & inane, 


& deinde cancellario fiat reflitutio. 
K Matth. Pariſ. in an 1 Pat. ry, Joh. m. 2. Clauſ. 16 Joh. 
m. 5. Cart. 1y Joh. m. 3. Clauſ. 1 H. III. m. 25. m Diſcourſe of 
the office of chancellour by Mr. Seiden. be” 


Whieh 
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Which law was not afterwards ſtrictly obſerved ; for 
from our publick records, cited ia my chronologick tables, 
it will evidently appear, that the cuſtody of the great ſeal 


was not ſeldome committed to ſuch perſons who were not 


the king's chancellours, untill by the ſtatute of the fifth = 
of Eliz. it was declared, that the common law is, that the 
keeper of the great ſeal of England, for the time being, is, 
and alwayes was, &c. and hath alwayes had and uſed, &c. 
as belonging to his office, the like place as the lord chancel- 
Jour for the time being lawfully uſed, &c. | 


The Juriſdictian of the Lord Chancellour for 
Hearing of Civil Cauſes, how antieni. 


II is che opinion © of Mr. Lambard, that the lord 

chancellours of England had not any juriſdiction for 
the hearing and determining of civil cauſes, till king Ed 
ward the firſt's reign ; but ? that then the power of the 
juſticiarius Angliz declining, it being reſtrained ad placita 
coram rege tenenda, the king committed to his chancel- 
lour, together with the truſt and charge of his great ſeal, 
his own royal and extraordinary preheminence of juriſ- 
dition in ſuch civil cauſes, as well for amendment, as 
ſupply of the common law ; which power, that it was not 
fo diſpoſed of by the king till then, may very well (faith 
he) be inferred from Breton (a learned lawyer) who, in 
that king's time, writing of all other courts, from the 
higheſt tribunal to the court-baron, maketh nq mention 
of the Chancery : howbeit, towards the latter end of this 
king's reign, it was enacted, that the chancellour, and 


a Cap, 18, 0 LambardiArcheion, p. 62 and 63. p Ibid, 
9 28 E. I. cap. 5. 
the 


| | 


* 4 


a 


— — 2 
4 A 0 — : 8 * 4 2 —— 4 * = 
» SI 44 —— 2 : 
— — <a+ — — » 


—_— — 
— 


wy 
+ [ 
_— 
11 
i 9 
4 U 


— — - ——o— — 


— — 


86 HISTORY AN ANTIQUITIES, &c. 


che juſtices of his bench ſhould follow the king; (i. e. 


whereſoever his court did move) ſo that he might have at 
all times near unto him ſome ſages of the law, which 
were able to order all ſuch matters as ſhould come unto 
the court at all times when need ſhould require: the juſtices 
as to matter of law (as it is moſt like) and the chancellour 
for equity. 

Nevertheleſs this act did not give an abſolute power to 
the chancellor alone of determining in ſuch civil cauſes, 
as may ſeem by that law * which was made in 20 E. III. 


where it appears that the treaſurer was joyned with him, 


to hear the complaints of all them who would complain 
of ſheriffs, eſchaetors, bayliffs of franchiſes, and their 
under miniſters; and alſo of maintainers, common im- 
bracers, and jurors im the county, and of the gifts and re- 
wards which the ſaid miniſters did take of the people to 
execute their office, &c. aud to ordain that ſpeedy remedy 
ſhould be made thereof. 

But in 36 E. III. by an act“ of parliament, concerning 
purveyours and achators, as alſo of what things the mayor 
and conſtables of the ſtaple ſhould take cogniſance, then 
made, it was ordained, That if any man found himſelf 
grieved contrary to thole articles (viz. touching purveyours, 
c.) or others, contained in divers ſtatutes, and would 
come into the Chancery, or any for him, and thereof 


make his complaint, he ſhould preſently there have re- 


medy by force of the ſaid articles and ſtatutes, without 
elſe where purſuing for redreſs. 

Howbeit, notwithſtanding this act, there doth not ap- 
pear. in the reports of the common law, as Mr. Lambard 


obſerveth *, to have been any frequent mention of cauſes 


r Cap. 6. Cap. 9. © Archeion. p. 67» 
EY uſually 
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uſually drawn before the chancellonr for help in equity, 
till from the time of king Henry the fourth, in whoſe dayes, 
by reaſon of thoſe inteſtine troubles, feoffinents to uſe, did 
either firſt begin, as ſome have thought, or elſe did firlt 
grow common and familiar, as all men muſt agree. Nor 
are there found any bills and decrees in Chancery before 
the 20th of Henry VI. ſuch cauſes as ſince that time were 
heard in that court, having formerly been determined in 
the lords houſe of parliament, as may ſeem from the num- 
ber of petitions in parliament of that nature, which are 
yet extant. | 

The place where the lord chancellour antiently ſate, and 
held this court, was at the upper end of Weſtminſter Hall, 
at that long marble table which is there ſituate (though 
now covered with the courts there ereted) whereunto are 
five or ſix ſteps. of aſcent; for in 36 E. III. when Simon 
Langham, biſhop of Ely, was made lord chancellour 
(which was on Sunday the 19th of February) the record * 
ſays, that on Tueſday next following, taking the great 
ſeal with him to Weſtminſter, & in ſede marmorea, ubi 
cancellarii ſedere ſunt aſſueti, ſedens, &c. literas patenter, 
Sc. conſignari fecit he placed himſelf in the marble 
chair wherein the chancellours uſed to fit, and ſealed. pas 
tents, Sc. Which marble chair to this day remaineth, 
being fixed in the wall there, over againſt the middle of 


that marble table. 
In farther teſtimony whereof I alſo find “, that Thomas 


the ſon and heir of Raphe de Greneham, having entred 
upon his manoour of Keten in Rutland (which he held 
by military ſervice) before he accompliſht his full age 
Allacutus ſuit in aula Weſtmonaſterienſi ad tabulam marmo- 


-v Clauf. 36 E. III. in dorſo m. 39. w ClauC 19 E. II. in dorſo, 


M. 39» — 29 


ream, 
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.ream, coram venerabili patre Ebor. archiepiſcoþo, theſau- 

\ rario; Roberto de Baldock, archidiacono midd. cancellaris; 
Gaſfrido le Scrope capitali juſticiario domini regis, & al iis 
ih ius regis fidelibus, ſuper eo, &c. 

Alto the formal proceeding of this great officer unto 
Weſtminſter Hall, after he is advanced to that dignity, 
1 ſhall give this only inſtance * of Sir Francis Bacon, 
Knight, who (being the king's attorney general) having 
received the great ſeal upon the th of March, 14 Jacobi 
regis, upon the firſt day of Eaſter term then next en- 

ſuing, went thus: 

Firſt the clerks and inferior officers of the Chancery ; 

- ſecondly, young ſtudents of the law; thirdly, the 
_ gentlemen of his own family; fourthly, the ſerjeant 
at armes, and the bearer of the ſeal, all on foot. 

Then the lord keeper himſelf on horſeback, in a gown 

| of purple ſatin, betwixt the lord treaſurer and the lord 

privy-ſeal ; divers earles, barons, and privy councellors, as 
alſo the judges, and many gentlemen of note following 


after. 
Being come into the court, the lord treaſurer, and lord 


privy· ſeal received his oath, the clerk of the crown read- 
ing it, | 


. 
The King's Bench Court. 


HIS was antiently called Curia Domini Regis, be- 

cauſe oftentimes the king himſelf ſate here in per- 

ſon, and had his juſtices a latere ſus reſidentets, as Brac- 

tou : expreſſeth; namely the chief juſtice, chancellour and 
peri with the conſtable and marſhall, 


* ee Regs Jcd per WL Cambden MS. a Lib. 3. cap. 3. 
Here 
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Here ought criminal actions to be determined -ubi ter- 
minari debeant actiones criminales, vel placita, videndum 
eſt, ſaith the ſame author: —b Et ſerendum, quod ſi ationes 
criminales ſint, in curia damini regis debent terminari, cum 
ſit ibi pena corporalis infligenda; & hoc coram ipfo rege, 
fi tangat perſonam ſuam ; ſicut crimen læſæ majeſtatis; vel 
coram juſticiariis ad hoc ſpecialiter afſignatis, ſi tangunt - 
perſonas privatas. 

And of the juſtices that ſit here, he addeth e Quidam 
ſunt capitales, generales, perpetui, & majores, a latere re- 
gis reſidentes, qui omnium alisrum cerrigere tenentur in- 
Jurias & errores. | 

Though this court, in thoſe elder times, was not ſo cer- 
tainly fixed as that of the Common Pleas, I do not think 
it was often moved till after the 28th year of king Ed- 
ward the firſt's reign, that by the ſtatute * called Articuli 
ſuper Cartas, it was enacted, That the chancellour and 
juſtices of his bench ſhould follow him; ſo that he might 
at all times have near unto him ſome who were learned in 
the laws, that might be able duely to order all ſuch mat- 
ters, as might come unto the court, at all times when 
need ſhould require, 

For before that time, viz. in 42 Henry III, the king, 
whoſe removal to ſeveral of his palaces was frequent (as 
our publick records do plainly ſhew) appointed it to be 
held at Weſtminſter till he ſhould otherwiſe determine, 
as by his ſpecial * commiſſion to Roger de Thurkelby, 
Gilbert de Preſton, and Nicholas Handlo appeareth. 

And ſoon after took their oaths in the Exchequer be- 
fore the lord treaſurer (as it ſeems) for in 1 Edward IT, 
Roger le Brabazon, and the reſt of his fellow juſtices of 


b Bratton, lib. 3. cap. 3. © Lib, 2. c. 10. n. 2. 0 Cap. 3. 
* Pat. 42 H. III. m. 2. 
M this 
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this court then conſtituted, being appointed to do the like, 
the record f addeth, Prout moris eff. 

The firſt who had the office of Capitalis juſticiarius ad 
Placita coram rege tenenda, was Robert de Bruis, conſti- 
tuted 8 8 Martii 52 Henry III. the title of juſticiarius 
Angliæ having an end in Philip Baſſet, who was advanced 
b to that place by the King in 45 Henry III. 

In the 17th of Edward II. Hervie de Staunton, then 
chancellour of the Exchequer, was conſtituted chief 
juſtice of this court, with command that i he ſhould not 
quit that office of chancellour, but cauſe it to be exe- 
cuted by ſome other fit perſon, at ſuch times as he ſhould 
be neceſſitated to attend the hearing of cauſes in this 
place. ; 

It is reported that John Whiddon- a juſtice of this 

court in 1 Marie, was the firſt of the judges who rode to 
Weſtminſter Hall on an | horſe or gelding, for before that 
time they rode on mules. 


CHAP. XVII. 
The Common Pleas. 


HAT this court for the hearing = of all contro- 
verſies in matters civil betwixt party and party, 
vulgarly called the Common Pleas, was antiently kept in 
the king's own palace, and diſtinct from that of the King's 
Bench, there is not only this circumſtantial teſtimony 
from a charter of king Henry 'the firſt, whereby he 
granted to the abbot of B. conuſance of all pleas, with this 
expreſſion * ; ſo that neither the juſtices of the one bench 


f Clauf. 1 E. II. in dorſo m. 1. 8 Pat. gz H. III. 24. h Pat. as 
H. III. m 43. + Clauſ. ) E. II. m. 43, Vide Bracton, lib. 3. c. 10 
)n. 2.) d Coke's Reporte, part. 8. in procm, ex 26. lib. Aſſiſ. pl, 24. 


2 Or 
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er the other, or juſtices of aſſize, ſhould meddle, &c. 


but the expreſs words of Magna Carta to prove it, viz, 
Communia placita non ſequantur curiam neſtram, ſed tenean- 
tur in aliquo certo loco ; the Exchequer having been the 
place where thoſe cauſes were heard, and not any other 
peculiar court, untill the confirmation of the great char- 
ter at ſooneſt, which was about the latter end of king 
John's reign, as is evident, not only from thoſe autho- 
rities which I have cited in my diſcourſe of that court, 
which ſhew that the chief juſtice of England, and other 
perſons learned in the laws of thi- realm, did antiently fit 
there, and hear complaints in caſes civil, as alſo that fines 
were then and there levied before them; but from the di- 
rect words of the ſtatute of 28 E. I. (called Articuli ſuper 
Cartas) cap. 4. viz. That no common plea ſhall be hence- 
forth held in the Exchequer, contrary to the form of the 
great charter, 

And as the ſevering of this court from the Exchequer' 
was- at firſt, no doubt, occaſioned from the great increaſe 
of ſuters and cauſes thereto, ſo queſtionleſs was it, that, for 
moderating the expence and trouble unto which the ſub- 
ject was expoſed by repairing to the king's ſupreme court, 
where-ever he moved, and for taking off the charge and 
hazard in carrying the records upon all occaſions of the 
king's removal, this law for fixing the Common Pleas in 
a certain place (viz. at Weſtminſter) was firſt made, to the 
end that the people might be ſure whither to reſort for 
tryal of their rights; after which time the writs rag 
thus c Quod fit coram juſticiariit meis apud Weſtmonaſte» 
rium: whereas before — ued fit coram me vel juſticia 


mea. 
The juriſdiction of this court Bratton < doth in a few 


words thus deſcribe, | 


e Bratton, lib. 2. cap. 33. N. 5 4 Glanvil. lib. I, cap · 6. K Brace 
ton, lib. 3. cap. 7. n. 3. 
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—ů Habet etiam rex curiam & juſticiarios in bancs 
reſidentes, qui cognoſcunt de omnibus þlacitis, de quibus au- 
thoritatem habent recogneſcendi : et ſine warrants juriſ- 
diftionem non habent, nec coertionem. 

The firſt who had the appellation of Capitalis Juſti- 
ciarius in this court (that I have ever obſerved) was Gil- 
bert de Preſton, who by that title f had his livery of robes 
in 1 E. I. 

It ſeems that the certain fixing of this court at Weſt- 
minſter occaſioned much more reſort thereto than before, for 

about the beginning of king Edward the ſecond's reign 
there were ſo many ſutes therein, as that the king was ne- 
ceſſitated to increaſe the number of his juſtices, who were 
to ſit there, unto ſix, which commonly were not above 
three before that time; and ſo to divide them as they 

might ſit in two places Et covient, faith the record &, 
que taunz y ſoient, pur ceo q'il covent aver deus places pour 
le multitude des plez, que plus eft ore que unques ne fuft en 
nuly temps: the names of which ſix were theſe, Sir Wil- 
liam de Beresford chief juſtice, Sir Lambert de Trikiog- 
ham, Sir Hervy de Staunton, Sir Henry le Scrope, Sir 
John de Benſtede, and Sir William de Bourne (as I have 
alſo in my chronologick tables expreſt). 

How long they thus fate in two places I cannot ſay; 
but certain it is, that the number of them was after- 
wards increaſed ; for within three years following (viz. in 
6 Edw. II.) there were ſeven, though no more than ſix in 
any year afterwards of that king's reign ; no nor in king 
Edward the third's till 7 E. III. and then ſeven again; 
but in 11 and 12 Edward III. eight, viz. John de Stonore, 

Will. de Shareſhull, John Inge, John de Shardelow, Ric. 
de Aldeburgh, Roger Hillary, Will. Scot, and Will, 
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5. Literatz, 1 E. I. m. 4. © Clauf. 3 E. II. in dorſo m. 21. 
Baſſet: 
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Baſſet: and in Trinity term 14 Edward III. theſe nine, 
viz. John de Stonore, Will. de Shareſhul, John Inge, Will, 
de Shardelowe, Ric. de Aldeburgh, Roger Hillary, Will. 
Baſſet, James de Wodeſtoke, and Robert Parnyng, as by 
the fines then levied before them appeareth. 

Howbeit, after that there were never ſo many, there 
being for the greateſt part of the ſame king's and king 
Richard the ſecond's reign but five; and ſo till 1 Hen. VI. 
that they were again increaſt to ſeven; but that number 
held not; for after there were ſeldome more than five till 
27 H. VI. then ſix, and ſo the two enſuing years: in 29 
and after, till 32 ſeven, and then eight: in 33, and after, 
ſeven : ſo alſo for a good part of king Edward the fourth's 
time, but towards the end of his reign no more than four, 
nor in all king Henry the ſeventh's time. 

Of this court I find it alſo farther obſervable, that ſome 
of the juſtices thereof were alſo chief barons of the Ex- 
chequer at the ſelf ſame time, viz. John Ivyn in 5 H. VI. 
in conſideration whereof, by reaſon that the termes in the 
Exchequer were longer than in this court of Common 
Pleas, he had a grant h of one tun of wine yearly, to be 
reccived out of the king's own wines at the hands of the 
chief butler, in the port of London, at the ſaid king's 
price. Sir Humphrey Starkey in 1 H. VII. and John 


Fitz-James k in 13 Henry VIII. 


h Pat. 5H, VI. p. 1. m. 13. i Pat. 1. H. VII. p. 1. m. 25. 
4 Pat. 23 H. p. VIII. 2. m. 2. 


CHAP. 
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C HAP. XVIII. 
The Exchequer. 


HE deſcription of this court, and its original, is thus 

ſet forth by an old manuſcript ® in king Henry the 

ſecond's time, ſaid to have been written by Gerv. Til- 
burienſis. 

Scaccarium (ſaith he) tabula eſt quadrangula, &c. The 
Exchequer is a four-cornered board, about ten ſcat long and 
fue foot broad; fitted in manner of a table for men to fit 
about: on every fide . is a ſtanding ledge, or horder, 
feur fingers broad. 

Upon this board is laid a clath, bought in Eafter-term, 
which is of black colour, rowed with ſtrekes, diſtant about 
a foot or a ſpan. And a little after he goes on; This 
court, by report, began from the very conqueſt of this 
realm, and was erected by king William ; but the reaſon 
and proportion thereof is taken from the N be- 
yond-fea. 

That this court had its name from the board 3 
they ſate, there is no doubt to be made; conſidering, that 
that the cloth which covered it was thus party - coloured, 
which the French call Cheguy : therefore I think we need 
not trouble ourſelves with looking farther, either- into the 
German, Dutch, or Latine tongues, for the etymology of 
it; conſidering, that places have not ſeldome received their 
names from the like occaſions, as well as from the nature 
of them. 

And now touching the authority and dignity thereof, let 
us farther ſee what the ſame old author expreſſeth; 


a Penes Theſaur. & Camerar, Scacc, 
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» Nulli licet flatuta ſcaccarii infringere, vel eis quavis te- 
meritate reſiſtere : habet enim hoc commune cum ipſa domini 
regis curia, in qua ißſe in propria perſona jura decernit, 
quod nec recordationi nec ſententiæ in ea lata, liceat alicui 
contradicere. 

By which words it is manifeſt, that the court of Exche- 
quer was then a diſtinct court from that court of the king 
where he himſelf uſed to ſit in perſon, and whence there 
was no appeal. 

In this court then ſate, by the inſtitution © of the ſaid 
king William, not only the great barons of this realm, as 
well eccleſiaſtical as ſecular, but alſo the juſtice of Eng- 
land as preſident thereof by his office; and ſo continued 
to do for a long ſpace after: for, in 4 king Henry the ſe- 
cond's time, the abbot of Abingdon being dead, and one 
ſent by the king's juſtices to ſeize the poſſeſſions of that 
monaſtery into the king's hands; de communi conſilio, ſaith 
the regiſter of that houſe, . miſimus deminum Nicholaum pri- 
orem naſt rum, &c. by common conſent, we diſpatcht away 
Nicholas our prior and certain of the monks unto Ranulph 
de Glanvill, who then executed the power of juſticiar 
under the king throughout his whole realm, to the end 
that he might, by word of mouth, repreſent to him our 
cuſtomes; and to intreat, that they might not be altered 
by reaſon of this ſeizure: and when they came to the ſaid 
Ranulph, then fitting in the Exchequer at Weſtminſter, 
and had manifeſted to him what our liberties and cuſtomes 
were, he, adviſing with the biſhops and other juſtices 
who alſo ſate there, publiſhed the judgment of the court; 
viz, that, whether our church were deſtitute of a paſtor 
or not, our cuſtomes ſhould not be infringed. 


d Ex Cod. nigro penes Theſaur. & Camerarios Scace. per Gerv. Tilbur, 
(ut fertur) compoſito temp. regis Hen. II, cap. r. © Dialog. Scacc. 
per Gerv. Tilbur. cap. 4. 4 Regiſt, de Abbendon in bibl. Cotton. ſub. 
effigic Claudii, C. 9. f. 277. 2. 

And, 
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And to come lower, even taking Henry the third's time, 
that I find, upon the ſeizure of certain lands into the 
king's hands, which did belong to one Roſe de Cheſterton, 
' ſhe was then commanded © to appear coram Huberto de 
Burgo juſticiario, & baronibus de ſcaccario, die dominica 
proxima poſt Oftabas S. Trinitatis. | 

So alſo, about ten years after, Steþhan de Segrave, caßi- 

talis Anglie juſticiarius f (they are the words of Matthew 
Paris) rem ſcaccarii tractavit; ſeil. theſaurum, cuſtodias 
puerorum, & eſcheatas, uſq; annum domini 1234. (i.e. 18 
Hen. II.) 

In this court fines were antiently ſometimes levied and 
recorded, as by theſe inſtances appeareth; the one upon 
an agreement 8 made betwixt Roger de Brai and Mabell 
the daughter of William de Orgr, concerning lands in 
Maldone, ſold by the ſaid Mabell unto the ſame Roger 
coram juſticiariis regis; ſcil. Ricardo Pictavienſi archidiacono 
& Reginaldo de Warrenna apud Dunſtaplam : which agree - 
ment concludes thus Hanc cartam, quam ſigillo mea 
confirmavi, conceſi & confirmavi apud ſcaccarium, coram 
domino Ricardo de Luci, & aliis baronibus de ſcaccario. This, 
though not dated, was in king Henry the ſecond's reign; 
for then was the ſaid Richard de Luci juſtice of England, 
and ſate in this court, as others of whom I have already 
made mention, having that office then did. 

The other was h upon a grant made by Hawiſe de Iſel- 
ham and Raphe her huſband, and Roger their ſon and 
heir, unto William Briwere (chief lorde of the fee) of all 
their lands in Iſelham; wherein the words run thus 
Hec venditio facta fuit in pleno comitatu de Deveneſcire, 


e Rot, Fin. 8, Hen. III. m. 5. Matth. Pariſ. s Ex ipſo 
autogr. penes prznob, Thomam dominum Bruſe, Comitem Elginiz an, 
1660. h I bid. 


6 
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& poflea retracta & recordata apud Weſtmonafterium, ad 
ſcaccarium, die Jovis, proxima poſt feſtum S. Luce evan- 
geliſtæ an. 26 regis Henrici ſecundi, coram Ricardo Winton. 
Gaufrido Elien. & Johanne Norwic. epiſcopis ; & Ranulþho 
de Glanvilla, & Ricardo theſaurario, & Will. Baſſet, & 
Aluno de Furnellis, & Roberto Mantell, & aliis baronibus, 
qui tunc ibi aderant. 

Whence alſo it is obſervable, that three of the ſpiritual 
barons then fate in this court, with Ranulph de Glanvill 
(who was at that time juſtice of England) and three tem- 


poral barons, 
So likewiſe in king Richard the firſt's time, as from the 


record itſelf is manifeſt h Hec 2ft finalis concordia facta 
in curia domini regis apud Weſtm. ad ſcaccarium, die domi- 
nica proxima poſt feſtum S. Marci evangeliſtæ anno regis 
Ricardi nono, coram H. Cuntuarienſi archiepiſcopo (&c.) ju- 
fliciarus domini regis (&c.) 

So alſo in king John's, as appeareth by the clauſe * roll 
of that year Rex, &c. I eadem gratia Norwicenſi eþi/- 
copo, &c. nuncios veſtros ad nos deſtinatos ſuſcepimus ; & 
audito eorum nuncio eos miſimus ad fideles noſtros G. filium 
Petri juſticiarium noſtrum, Saberum comitem Wintonig, 
. Briwar, magiſtrum Ricardum de Mariſcis, tunc ad ſcac- 
carium noſirum reſidentes & ad ceteros barones de ſcaccario 
naſtro; ut de ſingulis, per eorum conſilium vobis reſponde- 
remus, c. : 225 

And plain it is, that, not only till the th of Henry the 
third, that the great charter was confirmed, - but after- 
wards for the greateſt of king Edward the firſt's reign, 
the Common Pleas were uſually held in this court: for by 
the ſtatute called Articuli ſuper Cartas, made in 28 Edward 


h In Scacc. penes Camerarios Scacc. i Clauſ. 14 Joh. m. 4. in 
dorſo. 
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the firſt, it is there expreſsly enacted *, that no Common 


' Plea ſball be henceforth held in the Exchequer, contrary to 


the form of the great charter. 

And, inſtead of theſe eccleſiaſtical and ſecular barons, 
here ſate canoniſts and other temporal perſons, learned in 
the laws of this realm, who thereupon had the name of 
Barons, becauſe they ſate in the ſame places as the real 


| barons; the lord high treaſurer alſo ſupplying the room of 


the chief juſſjce of England, as Fleta tells us k — Juftici- 
rios ibidem cammorantes (faith he) barones efſe dicimus, eo 
quad ſuis locis barones ſedere ſolebant, dum comes Norſolcig 
& mareſcallus Angliæ locum habuit in ſedili, tanquam capi- 
talis iuſticiarius regis Angliæ, rege inregro ſuo non exiſtente 


. cujus locum hodie occupat theſaurarius, ſed officium tamen 


occupare non pol eſt. 

Cunfonznt to which teſtimony of Fleta, the record 1 of 
13 Henry the third expreſſeth, that William de Beau- 
champ was appointed ad reſidendum ad ſcaccarium tanquam 
bare; and fo likewiſe were, at the ſame time, Alexander 
de Swereford, treaſurer of the cathedral of St. Paul in 
London, and Richard de Muntfichet, each of whom had 
2 penſion of 40 marks per annum, payable out of the 
king's Exchequer, for their ſupport in that ſervice. And 
that other ſuch perſons were fo conſtituted in ſucceeding 
times, my chronologick tables will plainly demonſtrate ; 
amongſt which Roger de la Ley, in 48 Henry the third, 
who then, being the king's remembrancer in this court, 


was aſſigned 2—ad eum ba#onis in ſcaccario prediflo ex- 
Flendum, there being no o other baron there, at that time, 


but himſelf. 

Cap 4. * Lib. 2. cap. 26. 1 Clanſ. 18 Hen, III. in dorſo 
m. 16. m Liberatz de an. 21 Hen, III. m. 3. n Clauſ. 48 
Hen. III. m. 10. ® Ibid, 
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CH AP. XIX. 
Fuſlices Itineraut. 
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T cannot rationally be thought, conſidering the great 

change which the Norman conquelt had made in this 
realm, that the government ſhould eaſily ſo ſettle, as that 
a firm tranquility could be ſuddenly enjoyed; king Wil « 
liam the firſt having enough to do, not only to ſecure 
bimſelf from thoſe inſurrections of the native Engliſh, 
whereof he had ſufficient cauſe to be in fear; but to qua- 
lifie his Norman ſubjects, who were inclinable enough to 
a defection, and to oppoſe the invaſions of the Scots and 
Danes, on the behalf of __ Etheling, which often 
threataed his quiet. 

Nor in the time of his ſon king William Rufus could it 
be well expected, by reaſon of the rebellion of his nobles, 
on the behalf of Robert duke of Normandy, and the fre- 
quent incurſions of the Welch. And, though the reign 
of king Henry the firſt was for tlie moſt part proſperous, 
yet untili king Henry the ſecond (by whoſe grandmother 
Maud the Saxon blood was reſtored) after no {mall con- 
teſts with king Stephen, did enjoy the crown, the clouds of 
trouble were not clearly blown over: howbeit, in his 
dayes peace and quiet beginning to flonriſh, to the end 
that the people might have juſtice with more eaſe admi- 
niſtred to them upon all occaſions, and conſequently the 
better attend their domeſtick affairs, by the advice * of his 
great council, aſſembled at Northampton upon the feaſt 
day of the Converſion of St. Paul (viz. 25 Jan. in the year 
of our Lord 1576, being the 23d year of his reign) he 
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divided ® this his realm into ſix parts; and into each of 
them ſent three juſtices itinerant z unto whom he gave an 
oath, that they ſhould faithfully obſerve thoſe conſtitu- 
tions ©, which he had then newly made in his great conn- 
cil held at Clarendon (commonly called The Aſſize of 
Clarendon) and cauſe them to be inviolably kept by all his 
ſubjects of this realm; the names of which juſtices itine- 
rant I have in my chronologick tables expreſt. 

But notwithſtanding I here fix the original of our 
juſtices itinerant no higher than the 23d year of king 
Henry the ſecond's reign, yet muſt I acknowledge, that 
there was ſomething of this kind before, though not ſet- 
tled in any conſtant courſe : for certain it is, that Geffrey 
biſhop of Conſtance, and ſome other great men (Barones 

"Regis they are called) did ſit at Kenteford, in the time of 
king William the conqueror's reign ; and 4 did then hear 
and det:rmine the clayms touching the rights and liberties 
of the church of Ely, which were at that time diſputed 
before them. 

Theſe juſtices, as © Bratton obſerves, were called Itine- 
rant, by reaſon of their journeying from place to place; 
ſometimes for the hearing of all cauſes in general, ſome- 
times only certain ſpecial matters, viz. aſſiſes, and the 
gaols. Thoſe, * ſaith he, who are appointed in their iters 
to travail from one country to another for the hear- 
ing of all cauſes in general, are to take an oath for the 
better behaving themſelves in that imployment ; each of 
them having a particular writ to warrant his proceedings 
therein, and afterwards one general writ to them all; the 
form of the ſpecial writ being as followeth : 


b R. Hoved. f. 313. a. M. Parif, in anno 2196, Quas vide 
apud R. Hoved. in anno 1164. fol. 313. b. d Regiſt, ecel. Elien. in 
bibl. Cotton. ſab effigie Tit. A. 1. f. 24. b. © Lib, 3. cap. 10. 


f Ibid, cap. 11. Videſis etiam Briton, cap. 2. fol. 9, b. 


5 Rex 
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Rex dilecto & fideli ſuo A. N. ſalutem. Sciatis, quod con- 
flituimus vos jufticiarium noſtrum, una cum dilectis & fide- 
libus noftris A. B. C. ad itinerandum per camitatum M. 
(vel comitatus D. S. R.) de omnibus afſiſus & placitis, tam 
coronæ naſtræ, quam aliis, ſecundum qued in brevi naſtro de 


generali ſummonitione, inde vobis directo plentus continetur. | 


Et ideo vobis mandamus ; rogantes, quod in fide qua nobis 
tenemini, una cum pᷣrædictis fects veſtris, ad hec expedienda 
fideliter & diligenter intendatis ; ut tam fidem vgſtram, 
quam diligentiam ad hoc appoſitam debeamus merito com- 
mendare. Teſte, &c. 

In what manner and order they were to proceed in this 
ſervice, Bracton doth fully ſet ® forth: where alſo he de- 
ſeribeth the oath of the 12 knights to be elected, for to 
preſent the truth in all pleas of the crown, with the articles 


whereupon they were to make enquiry. 
The form likewiſe of the writ directed to the ſhireeves, 


for ſummoning all ſuch perſons as were concerned in this 
ſervice to appear before the ſaid juſtices, as I have here 
alſo added : | 

Rex h vicecom. Ebor. & Northumb5. ſalutem. Summone 
per bonos ſummonitianes omnes archiepiſcopos, epiſcopos, ab- 
bates, comites, & barones, milites & libere tenentes, de tota 
ballivia tua; & de qualibet villa quatuor legales homines, 
& prepoſitum; & de quolibet burgo 12 legales burgenſes, 
fer totam balliviam tuam ; & omnes alias de ballivia tua, 
qui coram juſticiariis itinerantibus venire folent & debent ; 
guod fint apud Eboracum, coram juſticiariis naſtris a die 
S. Martini in 15 dies, audituri & fatturi preceptum no- 
rum. Facias etiam venire tantum coram eis, omnia pla- 
cita corone, que placitata nin ſunt, & gue emerſerun: 


> Clauſ. 3 Hen, III. in dorfo 


peſt 


© Tract. 2, de Corona, cap. 1. | 
ID. 13. 
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Poſiquam aſſiſa ultimo fruit in partibus illis, coram juſticiariis 
itinerantibus, tempore domini Johannis regis, patris naſtri; 
& mnia attachiamenta ad placita illa pertinentia; & omnes 
afſiſas & omnia placita que poſita ſunt ad primam aſſiſam 
coram juſticiariis, cum brevibus aſſiſarum & þlaciterum, 
ita quod afſiſe & omnia placita, pro defeftu tui, vel ſum- 
monitionis tuæ non remancant. Fatias etiam clamari & 
ſciri, per totam balliviam tuam, quod omnes aſſiſe, & om- 
nia placita, que fuerunt terminata, & non finita coram 
Jjuſticiariis naſtris apud Weſtmonafterium tantum, ſint coram 
prefatis juſticiariis apud Eboracum in eo ſtatu quo reman- 
ſerunt per praceptum naſtrum apud Weſtmonaſlerium. Sum- 
mone etiam per bonos ſummonitiones omnes illos, qui vice- 
comites fuerunt poſt ultimam itinerationem juſticiariorum in 
partibus illis, quod tantum fint ibidem, coram prafatis juſti- 
ciariis, cum brevibus de afſiſis & placitis que tempore [a9 
receperunt; & ad reſpondendum de tempore ſuo, ficut re- 
ſponderi debent, & coram juſticiariis itinerantibus : & ha- 
beas ibi ſummonitiones & hoc bree. Teſte M. Mareſcallo 
comite Pembrochiæ rectore noſtro & regni naſtri, apud Weſt - 
monaſterium, quarto die Novembris, cram S. Cantuar. 
archiepiſtopo, & P. Winton. & Dunelm. epiſcoþ. 

Eodem modo ſcribitur omnibus vicecomitibus Angliæ, præ- 
terquam Glouc. Migorn. Hereford, Staff, & Salop. Leic. 
& Warwick, ſed variatur locus ſicut continetur in dorſ li- 
terarum patentium, | 

But theſe juſtices continued not their iters any longer 
than king Edward the third's time; for i then thoſe 
which we now call Juſtices of Aſſize ſerved in their ſtead. 


i Selden's notes upon Hengham, p. 143. 
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CH A= 
Juſtices of Aſſize and Gas! Delivery. 


F theſe the firſt mention I find is in Bracton unt 


etiam juſticiarii conſtituti ad quaſdam aſſiſas, duo, vel. 


tres, vel plures (faith he) gui quidem perpetui non ſunt ;, 
quia, expleto negotio juriſdiftionem amittunt. 

And the form of the writ whereby they were firſt con- 
ſtituted I have here added from the record : 

Rex N. M. ſalutem. Scias, quod conſlituimus te juſti- 
ciarium naſtrum, una cum dilectis & fidelibus naſtris N. & N. 
ad afſiſas novæ diſſeiſinæ capiendas, & gaolam deliberandam 
in comitatu G. Et mandavimus vicecomiti naſtro B. quod 
... » die apud D. venire faciat coram vebis, omnes afjiſas 
novæ diſſeiſine, que ſummonite ſunt coram juſticiariis ad 
primam aſſiſam, cum in partibus illis venerint ; & omnia 
attachiamenta, & ſectas qua pertinent ad gaalam deliberan- 
dam : & de qualibet villa comitatus C. venire facias qua- 
tuor legales homines & prepoſitum : & de quolibet burgo vel 
villa mercanda 12 legales homines; & omnes milites & 
libere tenentes, ad faciendum quod tu & prædicti juſticiarii 
eis dicetis ex parte noſtra ad pacem noſtram olſervandam de 
hiis qui male creduntur, vel indittantur de latrociniis, ro- 
beriis, vel morte hominum : & ides tibi mandamus, quati- 
nut, omni dilatione & occaſione poſt-poſitis, praditftis die & 
loco ipſis ſociis tuis occurras ; & und cum eis diligenter & 

fadeliter ad hoc intendas. T. Rege apud Weſtm. 14 die Junii, 
referring the names of the particular perſons, who were at 


a Lib, 3. cap. 10. þ Clauſ. 9 Hen, III, m. 11. in dorſo. 
that 
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that time ſent into the ſeveral counties of this realm for 
taking aſſizes of Novell diſſeiſin and Gaol-delivery to my 
chronologick tables; where under the title of Juſtices Iti- 
nerant they are inſerted, T2 

But after this, viz. in 21 Edw, I. the king having by 
his laſt ſtatute © of Weſtminſter given command, that there 
ſhould be ſpecial juſtices aſſigned for the taking of aſſizes, 
jurats, and certificates at certain times, within the coun- 
ties of this realm, and no other: and in regard, that as 
well the juſtices of each bench as itinerant, appointed 
for that purpoſe at certain times, when they were not in 
their circuits, were often hindred in performance of that 
ſervice, as well in reſpect of their office, as the kiog's 
ſpecial precepts to them directed, ſo that they could not 
come at the times and places by them ſo aſſigned, by rea- 
ſon of whoſe abſence many perſons were hindred of their 
rights, and divers wrongs remained unpuniſhed; the king, 
therefore, to his power, willing that ſpeedy juſtice ſhould 
be done to all his people, gave command, that thenceforth 
eight diſcreet juſtices ſhould be aſſigned to take aſlizes, 
jurats, and certificates throughout this whole realm ; viz, 
two in the counties of Yorke, Northumberland, Weſt- 
merland, Cumberland, Lancaſter, and Derby ; and two 
in the counties of Lincoln, Leiceſter, Warwick, Stafford, 
Salop, Northampton, Roteland, Glouceſter, Hereford, and 
Wigorn ; and two in the counties of Cornwall, Devon, 
Somerſet, Dorſet, Wilteſ. Southampton, Oxon, Berkſ. 
Suſſex, and Surrey; and two in the counties of Kent, 
Eſſex, Hertford, Norf. Suff. Cambridge, Huntendon, Bedf. 
and Buck. and that the aſſizes, jurats, and recognizances 
for the county of Middleſex ſhould be taken before his 


juſtices of the bench. 


© Plac. Parl. 21 Ed. I. n. 12. (p. 130.) imp. Lond, 1662. 
Which 
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Which ſaid eight juſtices, ſo aſſigned as aforeſaid, were 
diligently to attend that ſervice throughout the whole 
year, on ſuch dayes and at ſuch places as might moſt con- 
duce to the advantage of the peopie. 


CHAF ASL 
Laws, by whom compoſed and where extant, 


Britiſh Laws*®, 


HE Brittiſh laws, collected b by Blangoridus, arch - 

deacon of Landaff (by ſome called Blegabridus 
Languariduvs) anno domini 914. as they were approved 
by Howell Dha, one of the Brittiſh kings. 

2. Another collection by Kyfnerth ap Morgens. 

3. A third by Gronu vab Moreddig. 

4. A fourth, called Llyfr hen y tuy Gwyn. 

F. A, fifth by Gwair mab Ruon. 

6. A ſixth, called Llyfr Prawf. 

7. A ſeventh, called Prawfyneit; which is a collection 
out of the four books before-named (viz. the 2d, 3d, 4th, 
and 5th) and other books remaining in Dehenbaith, 
Powys, and Gwyneth; i. e. Northwales, Southwales, and 
Powys, by Jerwerth ap Madang, ap Rahawt; or — 
by him tranſcribed, 

8. An eighth, called Llyfr, Kyghawſled. 


Ex vetuſt, MS. in bibl. Cotton. ſub effigic Cleopatrz B. 5. f. 165. 
Et Caligulz A. 3. n. 3. Et Titi D. 2. Ex vetuſto itidem MS, pgeney 
Meredeth Llhoyd de Monteler. in Com, Montegom, gen. ap. 1663. 

b Joh, Balæi Cent, a, cap. 28. 
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Saxon Laws, 
L All Kings of Kent.] 


The laws of 
King Ethelbert“, who began his reign in Anno Dom, 
561. 
f Hlothere, who began his reign A. D. 63. 
Eadric e, who began his reign A. D. 686. 
Withred f, who began his reiga in A. D. 693. MS. 
in bibl. Cotton, ſub effigie Claudii D. 2. f. 30. 
| The form of oathes of fealty and wager of law. 


[ Welt Saxon Kings, ] 


q The laws of king Ina *, who began his reign in A. D. 
688, MS. bib. Cotton. ſub effigie Claudii D. 2. f. 2. Et 
ſub effigie Othonis B. 11. n. 3. Et ſub effigie Titi A. 27. 
f. 28. a. 

The laws of king Alfred bh, who began his reign in 
A. D. 872. MS. in bib. Cotton. ſub effigie Neronis A. 1, 
n. 3. Et ſub effigie Claudii D. 2. f. 5. Et Titi A. 27. 
f. 17. b. 

1 The laws of king Edward * the elder, who began 
his reign in A. D. 901. MS. in bibl. Cotton. ſub effigie 
Titi A. 27. f. 47. b. 

J The laws of king Athelſtan *, who began his reign 
in A. D. 924. MS. in bibl. Coma. ſub effigie Claudii 


A. 8. Et ſub effigie Neronis A. 1. n. 5. Et Titi A. 27. 
f. 33. 2. 
Ex Textu Roffenſi MS, penes V. Cl. Rog. Twiſden, bar. 4 Fol. 


6 e Fol. 3. b. f Fol. s. b. 8 Lamb. de priſcis Ang. 
Leg. f. 1. a. Hiſt, Ang], Script, antiq. col. 759 & 820. h Lamb, 
de priſcis Leg. f. 19. a, Hiſt. Angl. Script, col. 819. i Lamb. de 


priſcis Ang. Leg. f. 47, a, * Hiſt. Ang. Script, col. 8 39. Lamb. de 
priſe, Ang. Leg. $7. a, b 
. | CT The 
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The laws of king Edmund!, who began his reign in 
A. D. 940. MS. bibl. Cotton. ſub effigie Neronis A. 1. n. 6. 
Et Titi A. 27. f. 48. b. Et Titi A. 27. f. 59. b. 

The laws of king Edgar m, who began his reign in 
A. D. 959. MS. in bibl. Cotton. ſub effigie Neronis A. I. 
n. 2, Et Titi A.27. f. 58. b. 

J The laws of king Etheldred en ſurnamed the Unready, 
who began his reign in A. D. 979. MS. in bibl. Cotton. 
ſub effigie Othonis A. 10. n. 4. Et Titi A. 27. f. 52. a. 
& 57. 4a. | 

J The laws of king Canutus ®, who began his reign in 
A. D. 101). Cod. MS. in bibl. Cotton. ſub effigie Ne- 
ronis A. 1, n. 1. Et ſub effigie Vitellii E. 5. n. 24. Et 
ſub effigie Claudii D. 2. f. 17. & E. 14. n. 5. Et Titi 
f. 3. a. & f. 72. b. 

T The laws of king Edward p the confeſſor, who be- 
gan his reign in A. D. 1042. Cod. MS. in bibl. Cotton. ſub 
effigie Cleopatræ A. 16. n. 54. Et ſub effigie Vitellii A, 
13. n. 3. & E. 5. n. 16. & n. 18. 


Laws fince the Norman Conqueſt. 


1 KING William a the conqueror, who began his reign 
in A. D. 1056. 


1 Hiſt. Ang], Script. col. 839, Lamb. de priſcis Angl. Leg. f. 73. a. 
= Hiſt, Angl. Script. col. 80. Lamb. de priſc. Angl. Leg. f. 77. a. 
n Hiſt, Angl. Script. col, 893. Lamb, de priſcis Ang}. Leg. f. 82. 
© Hiſt. Angl. Script. col. 914. Lamb. de priſe. Angl, Leg. f. 94. 
Lamb. de priſc. Angl. Leg. f. 136. b. q Hiſt. Angl. Script. col, 
982. I. 46. Annal. H. Knighton, col. 2355. Annal. W. Malmeſb,zfol, 
342. b. Lamb. de priſc. Angl. Leg. fol. 124. b. MS. in bibl. Cotton. ſub 
cfhgie Vitellii A. 13. n. 2. & E. 5. n. 25. Et ſub cffigic Claudii D. 3. f. 36. 


Et ſub effigie Othonis A, 15, 
O 2 King 
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T King Henry I. * who began his — in A. D. 
1500. 

J King Stephen 5, who began his * in A. D. 
1535 

J King Henry II. who began his reign in A. D. 1565. 

His laws t in the council of Clarendon. 

His law u for the aſſize of armes. 

His laws * and orders touching his expedition into the 
Holy Land. 

J King Richard I. who began his reign in A. D. 
590. 
His laws Y concerning the 3 of his juſtices in 
_ pleas of the crown. 

His laws * concerning the Jews, 

His laws 2 concerning tournements. 
is laws b concerning weights and meaſures. 

His ſtatute © of tallage. 

King John, who began his reign in A. D. 1599. 

His Jaw 4 concerning the fees of his great ſeal. 

His law © for regulating the prizes of wine. 

His law f for the aſſize of bread. 


r Hiſt, Angl. Script. col, 310. I. 52, Et col, 1021, n. 30. Et lib. 
rub. in ſcacc. fol. 131. b. Et M. Pariſ. in an, 1100. MS. in bibl. Cotton, 
ſub effigie Claudii, D. 2. f. go, & f. 51, Et Vitellii E. 5. n. 19. 
s W. Malmeſb. f. 101. b. Hiſt, Angl. Script. col. 314. MS. in bibl. Cot- 
ton. ſub efſigie Claudii A. 8. t Hiſt. Angl. Script. col. 1385. M. Pa- 
ri. in an. 1164. MS. in bibl. Cotton. ſub effigic Othonis A. 19. n. 13. 
Et Vitelli E. 11. n. 8, u Rog. Hoved. fol, 350. a. * R. Hoved. f. 369. 
b. n. 20. & fol, 366. a. n. 20. Et Hiſt. Angl. Script. col. 1522, MS. 
in bibl. Cotton. ſub effigie Claudil A. 8. f. 80. MS. in bibl. Cotton. ſub 


effigie Claudii D. 2. f. 123, Y R. Hoved. f. 42 3. a. 2 Ibid. 
424. 2. a Ibid. b. d Ibid. f. 440. b. n. 10. Et Hiſt. 
Angl. Script, col. 1258. 1. 18. R. Hoved. ſ. 442. b. n. 30» 
8 Rot. Cart. de an. 1 Joh. n. © R. Hoved, f. 453. a. n. 10. 


M Parif in an. 1202, 


His 
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His law 8 concerning clipt money. 

His law Þ, or aſſize of coynage. 

His law © concerning the prices of goſhawkes. 

* Magna Carta, and Carta de Foreſta. 

J Henry III. began his reign in A. D. 1216. 

Statutum | vulgariter nuncupatum Dictum de Kenil- 
worth. | 

Carta m ejuſdem regis facta baronibus, poſt turbationem 
regni. 

Proviſiones ® de Merton, cum aliis variis ſtatutis regis 
H. III. 

Statuta o per regem & conſilium ſuum facta in comitatu 
Weſtmerlandiæ. 

Statutum ? editum pro mercatoribus, ad debita ſua cele- 


riter recuperanda, 


C H AP. AXIE 
Trial by Twelve Men. 


AVING thus briefly pointed at the antiquity 
of our courts of juſtice, I ſhall next take no- 
tice of the moſt antient manners and formes of ju- 
dicature, which were heretofore uſed in this realm in caſes 


e Pat, 6. Joh. m. 6. * Thid, in dorſo n. 3. i Lib. rub, 
in ſcacc. f. 149. b. k Matth. Pariſ. in an. 12 15. Et Lib. rub, 
in ſeacc. f. 234. Autogr. in bibl. Cotton, Et ſub effigie Vitellii E. 1. 
Et ſub effigie Claudii D. 2. f. 129. Et ſub effigie Veſpaſiani B. 3. n. 
i MS. in bibl. Cotton, ſub. effigie Claudii D. 2. f. 129. n. 40. m I bid. 
n. 41. 43. & 44. n MS, in bibl. Cotton. ſub effigie Othonis 
C. 8. n. 6. 7 Clauſe 9 E. I. m. 11. in dorſo. P Clauſ. 
33 E. I. in dorſo m. 2. 


2 civil 
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civil and criminal ;. thofe which I call civil, being title of 
land, debt, treſpaſs, detinue, -and the like; and criminal, 
murther, burglary, felony, &e. 

It is not to be doubted, but that the moſt antient form 
of tryal and deciſion in theſe cauſes was by a certain 
number of ſworn men of good credit and integrity; who, 
upon the teſtimony given before them as to the matter of 
fact, were to judge and determine thereof; for by that 
| law *of king Ethelred made at Wanting no leſs appear- 
eth In fingulis (inguit) centuriis comitia ſunto, &c.— 
' Let there be in each hundred a court; and therein twelve 
of the chiefeſt men, together with the provoſt (i. e. the 
bayliff of the hundred) ſworn according to their evidence 
to condemn the guilty, and to acquit the innocent. Con- 
ſonant whereunto was that b of ſix Engliſh and fix Welſh 
to be joyned together, for determining of ſuch contro- 
verſies as hapned in the marches of Wales. 

Olaus Wormius (a perſon of great learning, and who 
in our age hath made an excellent diſcovery of the Daniſh 
antiquities) tells © us, that the Engliſh (for ſo he calls our 
Saxon anceſtors) did derive this kind of tryal from the 
Danes.——4 Danis ad Anglos defluxiſſe judicium hoc duo- 
decim-virale arguunt leges hac de re, ab Ethelreds in fre- 
' guenti ſenatu lata, & a Lambards editæ (ſaith he) ubi in- 
fer reliq ua hac extant—in ſingulis centuriis comitia ſunto, 
&c. Which people (I mean the Danes) laying aſide that 
bloody kind of deciſion by duell, long exerciſed by them, 
firſt introduced it there about the year of Chriſt 820, as 
the ſame author farther teſtifieth—* Abrogato duello, tan- 


2 Lamb. in explic. Rerum & Verb. Vocab. Centuria. Vid. Brampt. 


col, 396. cap. 4. b Leges Etheldredi regis per Lambardum editæ, 
f. 91. a. cap. 3: Videſis analecta Anglo. Britt, per J. Seldenum. p. 103. 
& 104. © Olai Worm. Monument. Danic, lib. 1. cap. 10. P. 71. 


J Ibid. & pag · 75. k 


quam 
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quam medio nimis cruento, cauſarum cognitio. Duodecim 
viris commendata eft ; qui, quad æquum, quodque juſtum 
publica authoritate pronunciarent. Hanc controverſias de- 
cidendi rationem primus invexiſſe videtur Regnerus cogno- 
mento Lodbrog, qui circa annum Chriſti 820, vixiſſe puta» 
tur; Deo enim Saxo naſter lib. 9. in hunc modum——Ut 
. emnis controverfiarum lis, ſemotis actionum inſtrumentis, 
nec accuſantis impetitione, nec rei defenſione admiſſa, dus- 
decim patrum approbatorum judicio mandarentur, inſtituit; 
cujus legis beneficio temeraria litium contractione ſummota, 
improborum calumniæ ſufficienter obviatum exiſtimans., 

And to the Danes doth Olaus Magnus derive it from the 
Gothes— Expurgatio in judicio duodecim legalium homi- 
num (faith he) per Gothos, in Italia degentes, vetuſto tem- 
pore obſervabatur ; & hodierno die in Gothicis regnis obſer- 
vatur. 


C HAP. XXIII. 
Trial by Combate in Caſes Civil. 


UT though the Danes were ſo much civilized as to 
abrogate and aboliſh that trial by duell, as hath been 
ſaid, yet the Normans after their conqueſt here under 
duke William, in imitation of the antient practiſe of thoſe 
northern nations whence they ſprung, did firſt ordaia it 
here, repoſing a ſtrong belief that a certain divine juſtice 
did attend thoſe ſharp encounters which were exerciſed 
on ſuch occaſions, as our famous Selden hath notably ob- 
ſerved in that diſcourſe of his intituled, 2 The Duello, or 
ſingle Combate, 


© Cap, al, a Impr. Lond. an. 16197 
The 


˙—— 
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The northern inhabitants (ſaith he) have eſpecially of 
old time, made uſe of this form of ſearching out hidden 
truth. The Ruflians, Hungarians, Almans, Normans, 
Engliſh, and others; but the moſt common judgment of 
writers, and clearly the trueſt, derives the fountain thereof 
from the antient Lambards (called by reaſon of their long 
| beards Longobardi) a people that (out of thoſe northern 
parts of Europe, which under the general name of Scan 
dia, contain Norway, Swethland, Denmark, and other 
regions by North-High-Germany) over-ran ſome of the 
chief countreys of this fourth part of the world ; and in- 
deed at the firſt, when they ſought thoſe new habitations, 
tried their title of ſafe paſſage through ſome parts of Ger- 
many by ſingle fight betwixt one of their own camp, and 
(as Paul * Warnfred reports) another of their enemies: 
and ſubjoyns from Tacitus Hus gentis, cum qua bel- 
lum eſt, captivum quoquomodo interceptum, cum electo popu- 
larium ſuorum patriis quenque armis committunt, victoria 
hujus vel illius pro prajudicio accipitur. And from another 
author Longobardorum antiqua eſt conſuetudo, ut cri- 
mina, vel maxima, ſingulari prælio purgarentur ; qua 
boſtea per leges tranſlata, per multa tempora obſervata 
J. 
1 (faith M. Selden) that by ſpecial conſtitution # 
of Fronto (alias Frotho) king of the Danes, all contro- 
verſies took this for their touch-ſtone, untill ſuch time as 
king Poppo a Chriſtian, by new induction of the fiery Or- 
del, made thereof abrogation. And f after the Gothique 
irruptions into the empire, and the Lombards power and 


d Paul Warnfred ed geſtis Longobard. lib, 7, cap. 12. © Tacitus 
de moribus Germanorum. 4 Carolus Sigonius, hiſt. de regno Italiz, 
lib, 2. © Saxo Grammaticus, hiſt. Daniæ, lib, 5 and 10. Mar- 


tin del Rio deſq; Magi l ib. 4. P. 4. ſect. 2. 


cuſtomes 
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cuſtomes enlarged, the reſt (not without allowance of ane 
of the Pope Johns) of Germany, France, and Spain, not 
in criminal only, but alſo in civil cauſes, have admittance 
of it: and however Rhotaxis t, a Lumbard king, once 
prohibited it; yet he was conſtrained afterwards to re- 
ſtore it. Thus farr Mr. Selden. 
Whereunto I ſhall add what Olaus Wormius > (before- 
mentioned) hath further to this purpoſe—Controverſias 
fer duellum dirimendi ratio in Holſatia diu viguit; De 
ea enim Chriftianus Cilicius, de bello Dithmerſico lib, 1. fic 
diſſerit——Si acriores contentiomes, de jure aut honoribus in- 
ciderent, inter nobiles præſertim, antiquo Romanorum ( imme 
Danorum) more, initis duellis, marte judice, lites dirime- 
bant. Addit— Homicidii crimen ultimo ſupplicis non proſe- 
guentes, mulcta pecuniaria plectebant, ne uno infelici caſu 
duo de medio tollerentur, Idque ita ad Chriſtianum uſq; ejus 
nominis tertium, Dania Regem obſervatum eſt, c. Yue 
ideirca adduco (inguit) ut vel inde colligere liceat barbaras 
baſce leges & conſuetudines, tam altas apud Septentrionales 
egiſſe radices, ut ne tanto quidem temporis tractu extirpari. 
potuerint. And he goes farther on thus: Duelli quidem 
examen, tanquam impium, abrogare conatus rex Langobar- 
dorum Luitprandus; fed fruſtra, ut patet ex legum, lib. 1. 
tit. 9. leg. 23. Incerti (inquit) ſumus de judicio Dei, & 
multos audivimus, per pugnam, ſine juſta cauſa, ſuam cau- 
fam perdere. Sed propter conſuetudinem gentis noſtra, Long- 
gobardorum legem impiam vetare non pofſumus. Eundem 
hunc ritum Agobardus epiſcopus, Nicholaus pontifex, con- 
cilium Lateranenſe, ali; damnarunt ; unde ſenſim abo- 
leri capit apud exteros, Apud nos, ad tempora Popponis 
viguiſſe videtur, ſcil, circa an, 986 Chrifti. Thus far 
Olaus Wormius, cap. 10. p. 70, and 71. 


b Bodin. de repub, lib, 4. cap. 7. ex legibus Longobard. k Olaus 
Worm. Dagic. lib, 1. cap. 10. p. 70, and 76, 
P But 
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But in another place i he refers the abrogation of this 
kind of tryal in Denmarke unto king Sweno; about the 
year of Chriſt 886, and inſtead thereof that of Ordale 
to be there introduced, for which he voucheth theſe words 
of Saxo Dani abrogata duellorum conſuetudine, pleraque 
cauſarum judicia, eo experimenti genere conſtatura decerne- 
rent, controverſiarum examen rectius ad arbitrium divi- 
num, quam ad humanam rixam relegendam putantes. 

And now, touching the manner and form of this tryal 
by combate, I ſhall here tranſcribe what Ranulph de Glan- 
vill (a perſon famous for his knowledge in the laws of 
this realm, and juſtice of England in king Henry the ſe- 
cond's time) hath left us, in that part of his learned diſ- 
courſe * of our laws under the title De hiis que fslent con- 
Figere, circa vel ſtatim poſt ingreſſum litis ; & de dira- 
cionat ione tenementi per duellum, vel per magnam aſ- 
fiſam, & de campionibus, & de hiir que pertinent ad duel- 
lum vel magnam aſſiſam. 

Both parties (faith he) being preſent in court, and the 


demandant claiming the land in queſtion, the tenant may 


require the view thereof ; but as to this there is reſpite to 
be made, to the end it may be known whether the defen- 


dant have not more land in that town thay what is in 


queſtion ; and if he have not, then he ſhall nat be al- 
lowed any reſpite, but if he have not more he ſhall, and 
likewiſe kave aſſignation of another day. And when he 
ſhall be ſo departed out of the court, at three reaſonable 
eſſdines the defendant may recover a view, and the ſhi- 
reeve of the county wherein the land lyeth, ſhall have a 
writ directed to him, to ſend freeholders of his county 


to view the land, the tenor of which writ * is as fol- 
loweth : 


i Okus Worm. Denic lib. r. cap. ri. p. 7. Imp. Lond. 1. 94. 


Lib. 2. cap. 1, K* Ibid. cap. IT, P. 71, 
| | Rez 
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Rez vicecomiti N. ſalutem, &c. The king to the ſhireeve 
of N. ſendeth greeting. We command you, that with- 
out delay you ſend free and lawful men of the neigh- 
bourhood of D. to take view of one hide of land lying 
in that town which A. B. claimeth againſt C. D. and 
whereupon there is a ſute depending betwixt them in our 
court, and that you cauſe four of thoſe men to attend me, 
or my juſtices upon day, to teſtiſie their view thereof. 
In witneſs, &c. 

Then i, after three reaſonable eſſoines concomitat- 
ing the view of the ſaid land, and both demandant and 
tenant appearing again in court, the demandant ſetteth 
forth his claim in this manner do challenge againſt 
T. H. half a knight's fee, (or two carucates of Jand in 
that town) as my right and inheritance, and whereof my 
father (or grandfather) was ſeized in his demeſn as of fee, 
in the time of king Henry I. (or after the firſt coronation 
of the king that now is) and whereof he hath taken the 
profits to the value of ten ſhillings at the leaſt, viz. in 
corn ſowed, and other commodities, and this I am ready 
to try by this my freeman N; and if any miſchance ſhall 
befall him, then by that other perſon who hath ſeen 
and heard this :—or thus—And this I am ready to 
try by this my freeman 8. unto whom his father on 
his death-bed enjoyned, upon the duty wherein a ſon is 
obliged to a father, that if at any time he ould 
hear of a ſute for that land, he ſhould adventure himſelf 
by combate for it, as that which his father had ſeen and 
heard. 

The claim and demand of the demandant being thus 
made, it ſhall be in the choice of the tenkat, either to 


put himſelf upon tryal for the ſame by combate, or to put 


1 Ibid, cap. 3. 
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himſelf upon the great aſſize of our lord the king, and to 
require a recognition which of them hath moſt right in 
"that land. 

And if he vill defend it by combate, he is then obliged 
to defend the right of the demandant from word to word, 
as he ſheweth it againſt him, either by himſelf or ſome 
other fitting perſon; but note, that after the combate 
ſhall be thereupon waged, it behoveth him who holdeth 
the land to defend it by combate, and thenceforth not to 
put himſelf into the great aſſize: and after the combate 
| waged, he may again reaſonably eſſoin himſelf thrice as for 
his own perſon, and thrice for the perſon of his champion, 
All which eſſoins being made, as they rightly ought to be, 
it is neceſſary that before the combate begun the plaintiff 
do appear as in court, and have his champion there in 
£ readineſs; to fight; nor may he bring any other champion, 
than one of thoſe upon whom he did put the tryal of his 
cauſe ; neither may he change another for him after the 
nrſt waging of the battel, 

But if he who did wage the battel, ſhall die during the 
mf! that the controverſie dependeth, if by natural death, 
and that declared by the neighbourhood, as it always 
ought to be in caſe there be doubt thereof, the deman- 
dant may have recourſe to one of thoſe upon whom he 
firſt put the tryal, or on ſome other fit perſon, though he 
named no other, ſo that there be alway a fit witneſs, and 
ſo the plea ſhall begin anew; but if he ſhall die by his 
own fault, the lord ſhall then loſe his ſute. 

Alſo ſee whether the champion of the demandant may 
ſubſtitute another in the court to make the diſpute which 
he undertook in his ſtead ; for according to right, and the 
antient cuſtom of the kingdom, he may not make uſe of 
apy but his legitimate ſon, 


And 
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And note, that the champion of the demandant owght 
to be ſuch a one who may thereupon be a fit witneſs: 
nor may the demandant proſecute his appeal in his own 
perſon, becauſe that may not be except by a fitting ear 
and eye · witneſs: but the tenant may defend himſelf either 
in his own perſon, if he fo pleaſe, or another fit man, if 
he ſhall ſo chooſe to do. Howbeit, if he ſhall produce 
his champion, and he (the faid champion) do die in the 
interim, it is a queſtion in law, whether the tenant may 
defend himſelf by another, or loſe his ſute, or his ſeiſin 
only ; therefore here we are to diſtinguiſh as before. 

Note alſo, that the champion defendant cannot in 
court produce in his place any other to undertake the 
combate than his own legitimate ſon. 

But it often hapneth that a champion hired for reward, 
is produced in court to undergo the tryal, and if the ad- 
verſe party ſhall except againſt his perſon, alledging hn 
to be leſs fit, by reaſon that he hath been fo hired, and 
be ready to prove the ſame againſt him, in caſe he deny it, 
by himſelf, or by ſome perſon who ſaw the reward taken, 
vpon this they ſhall be heard, and the principal duel ſhall 
remain. ; 

And if he ſhall be thereupon convict, and the cham- 
pion of the demandant vanquiſht in the combate, then 
ſhall his lord loſe his ſute, and the ſaid champion as a 
vanquiſht perſon ſhall have no benefit of the law of the 
land; that is to ſay, that thenceforth he ſhall never be 
admitted in court as a witneſs upon tryal for any by 
combate, but for himſelf he may either in his own perſoa 
or proſecuting other wrong done to himſelf as breach of 
the king's peace. He may alſo defend his owa right againſt 
another by combate for his fee and inheritance; and the 
combate finiſhed, the vanquiſht perſon ſhall undergo the 
penalty of ſixty ſhillings in the name of a coward, and 
moreover loſe the henefit of the law of the land. 

And 


| 


| 
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And if the defender (i. e. the champiot) ſhall happen 
to be vanquiſht, his lord ſhall loſe the land by him claimed, 
with the profits and commodities thereof, at the time of 
the ſeĩ ſin found in that fee, and ſhall never after be heard 
in court again for the fame ; but whatſoever things ſhall 
de determined by combate, in the court of our lord the 
king, are to remain firm for ever, and thereupon there ſhall 
de a precept directed to the ſhireeve, that the victor ſhall 
have the land which was in diſpute, and to give him ſeiſin 
thereof by this writ : 

= The king to the ſhireeve of N. ſends greeting. We 
command you, that without delay you give poſſeſſion unto 
A. B. of one hide of land lying in the town of R. con- 
cerning which there hath been a ſute betwixt him and 
G. H. in our court, becauſe the ſaid hide of land is ad- 
judged unto him in our court by the determination of 


combate. Witneſs, &c | 

This, if the donates ſhall prevail! in 1 but 
if he be overthrown by the vanquiſhing of his champion, 
then the tenant ſhall be acquitted from his claim without 
recovery by the demandant. 

Thus far Glanville ; howbeit, of ſuch particular com- 
bates offered in civil cauſes, our learned Selden o ex- 
preſſeth, that he hath not read of any which was before 
that in king Richard the firſt's time, which was [for a 
knight's fee ia Corſeton in Wiltſhire] demanded by one 
Emme de P. from Will. Baſſet, where the * record faith, 
Emma de Peri petit verſus Willielmus Baſſet, feodum 
unius militis in Crofton, & feodum unius militis in 
Acleia, quæ ei deſcendere debent ex parte Luvet de 
Bray, avi ſui, tempore regis, &c. Et poſt eum 
Fulco filius Luvet pater ſuus eam habuit. Willielmus 
= bid, cap. 4. 1 Duello imp. Lond. 1610. Mich. 6 R. III. 1 rot. 3. 


Eſſon de an. 10. Regis. Rto, primi, rot. 3. Wilte. 
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Baſſet dicit, quod diftus Henricus avus, &c. dedit avo 
ſua Oſmundo Baſſet, dicta feoda : & poſt illum Johannes 
de Baſſet illa tenuit, &c. 

Emma offert probare per corpus Radulphi, &c, Williel- 
mus dicit, quod ſunt de uno ſtipite, & ideo non debet 
inde probari per corpus, &c. 

But as to the formalities in arming of the combatants, 
and other particular circumſtances preparatory to this kind 
of tryal, I have not ſeen any narrative ſo exact as this 
which I have here added, which was in 3 E. III. betwixt 
Thomas Fitz Hugh de Staunton and the prior of Len- 
ton, for the advouſon of the church of Harlaſton ia 
Northamptonſhire. 
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Ex vetigſo Codice MS. in Bibliotheca Heſpicii 
Luncolnienſo 31 Jan. 166 1. fol. 242. b. * 


HOMAS le Fitz de HughStaunton porta une Brief de 
Droit d'avowſon de une egliſe, vers le priour de Len- 

tone; & counta, que a tort luy deforce la voweſoun del egliſe 
de Herleſton, ove les apurtenaunces; & pur ceo atort que 
ceſt ſon droit & ſon heritage, & dont ſon aunceſtor William 
per nom, fut ſeiſie, come de fee & de droit, en temps le 
roy Henri, beſaiel noſtre ſeigneur le roy q ore eſt, que a 
meſme le temps preſenta un ſon clerke, William de Gren- 
don per noum, que a ſon preſentement fut reſceu & inſtitut 
de eveſq; en temps de pees, en temps de meſme le roy: 
le quel clerk lez eſpleez priſt, come en groſles diſmes, & 
meni diſmes, oblacions, obvencions, & altre manere iſſue 
de egliſe mountaunt a demy mark, & plus, com du droit 
del egliſe avauntdite. De William deſcenda le droit a 
Will. ſon furz & heir: de William, pur ceo q'il moruſt 


* Plac, coram juſtic. ĩtin. apud Northampton dic lut#prox. poſt feſtum 
Omnium Sanctorum, 3 E. III. 
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fanz heir, &c. deſcenda le droit, &c. a Richard come a 
frere & heir: de Richard a Clement, come a futz & heir ; 
de Clement deſcenda la droit a Thomas, come a futz & 
heir, que ore demande; ; & que tiel ſoit ſon droit il condy 
ſuite & d'reigne bone. 

Godele pur le priour deſend tort & force, &c. & de- 
manda ay du brief, & defendant derchief, &c. & iſſit d'en- 
parler, & revynt & defend tort & force, &c. & rehercea 
tut le counte ; & ſur ceo defend tort & force, & le droit 
Thomas tut atrenche, & la ſeſine William ſon aunceſter, 
de qui ſeſige il ad countee tut, outre come de fee & de 
droyt; nomement del avoweſon del egliſe de Herleſton, 
qui de ceo fut ſeiſie come de fee & de droyt, a ceo q'il ad 
dit, & priſt eſt a deſendre per le corps une ſon frank home 
William le Futz John per noum, que cy eſt priſt a defendre 
per ſon corps, ou per quant que ceſt court agarde, que 
defendre le deyne; & ſi mes avegne a meſme cely William, 
que Dieu defends, priſt eſt a defendre per altre, qui doyt 
& put. 

Et le ſerjaunt que dit les paroles, priſt le bras de cham- 
pioun en ſa mayn, quant il engaga la batail : & le cham- 
pion fut veſtu, de ſa cote deſoynte, & deſchevele, & def- 
chauncee des ſoulers, & ſes maunches reverſes, iſſint que 
ces bras furent nudz; & tynt ſa mayn deſtre leve, & en 
ceo un gaunt plie, & eu cheſcun dey del gaunt un de- 
vier. 

Et ſur ceo Thomas pria conge d'enparler, & iſſint & 
revynt, & dit per Shard. Sire! vouz avez bien eptendu, 
coment Thomas le Fitz Hugh de Staunton demande vers 
te priour de Lenton la voweſon del egliſe de Herleſton ; ; 

& counte, que ceſt fon droyt & ſon mg reher- 
eeant le eonnte,' de parole, raggue a ” fyn, & ad tendu 
ſute & d'reygue. ä 
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A qui le priour ad defendu le droit Thomas tut at- 
trenche, & la ſeiſine William ſon aunceſter ; de qui ſeiſine 
il ad counte tut outre come de fee & de droit, reherceant 
tuttes les paroles en la manere come le priour engaga la 
batail ; & puis dit; Sire! vouz avez cy Thomas le Fitz 
Hugh de Staunton ; qui vous dit, que atort defend il fon 
droit tut attrenche, & la ſeiſine William fon auncęſter; de 
qui ſeiſine il count tut, outre, come de fee & de droyt ; nome- 
ment de la voueſon del Egliſe de Herleſlon; & pur ceo a 
tort que ceſt ſon droyt & pur fon heritage; & per la reſon 
gue William fon aunceſtor, per noum de cel avoweſon fut 
ſeiſi, &c. reherceant tut le count, ſanz nule parole entre- 
leſſer, tantq; celi clauſe, & que tiel ſayt ſon droyt, &c. Et 
dit, & tiel ſoit ſon droyt ceſt il priſt a derener per le corps un 
fon frank home, William le Fitz Thomas per nom, qui cy 
eſt, qui priſt eſt a d'reygner le per ſon corp, ou per quant 
que ceſte court agarde; qui d'reigner le deyne; & fi mes 
avegne a meſme cely William le Futz Thomas, que Dieu 
defend, priſt eſt a d'reigner per un autre, que deyne & 
puiſſe, & entedaunt le d'reigner, le ſerjeaunt tynt le cham- 
pion le demandant per le bras; & meſme ceſty champyon 
eſtut en meſme le manere a la barre, com fit l'autre devaunt. 
Puis fut commaunde per les juſtices que embedeus les 
champiouns veniſſent outre la barre tauntq; en bank, & il 
ſe firent; & commande fut, que l'un eſtut al un boute de 
la table, & l'autre a l'autre boute. 

Les juſtices regarderent lour pes, $'il furent deſchaunces 
des ſoulers, & ſic fuerunt. 

Scrope demanda de les parties, sil ſavoynt rien dire, 
que aſcun de eux avoyt rien meſpris en termes de ley ; on 
il ſavoyent rien dire a les perſones des championes, & il 
dyſoyent, que non. Pur quoi Scrope dit a champioun le 
tenant, ꝗ'il rendiſt ſus ſon gaunt a luy; le champion ſe 
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genula donant, & fiſt. Et puis dit al champion le de- 
mandant en meſme la manere, & il fit, 

Et puis Scrope ſaca hors du gaunt le champioun le 
tenant vd. & les remyſt en meſme le gaunt; & en meſme 
le manere fit al gaunt le champioun le demandant, & puis 
dona al champioun le demandant ſon gaunt; & puis al 
champioun le tenant, en meſme la manere. | 

Et puis demanda des champiouns, s'il fuiſſent de per- 
fourmir la bataill ſolon ceo, que les parties avoyent tonduz; 
& yl deſoyent que ayl; pur quoi commanda al champioun 
le tenant de profrer ſon gaunt al champion le demandant; 

&æ ſic fecit. Et ſe champioun le demandant le reſtut. Et 
puis commanda al champioun le demandant en meſme le 
manere; & il le fiſt, Et puis {1 commanda a l'un & l'au- 
tre, q'il rendiſſens ſus les gauntz a ly; & ſic fecerunt. 

Et puis Skrop rebailla a cheſcun des champiouns ſon 
gaunt deyne. 

Et puis Skrop demanda des parties, s'il ſavoyent rien 
dire, pur quoi le court ne dut agard la battail. II dyſoy- 
ent que noun. Pur quoy Skrop dit a les parties, q'il duſ- 
ſent trover pleges de perfourmir la bataill; & ſ ic fecerunt, 
cheſcun deux pleges. 

Skrope. Nous avouns entendu, coment vouz avez page 
la bataill d une parte & Fautre ; pur quoi depuis que vouz 
ne ſavez rien dire pur quoi le bataill ne doyt eftre agard, fi 
agarde ceſt court que la bataill ſe face ; & vous danons jour 
le Lundy en la ſecunde ſemaigne de Karreſme, d aver cy a 
meſme le jour, vos champiouns correes de bataill, friſt a 
perſaurmir la bataill ſom ces que vous Paves tendu ; & puis 
commaunda as champiouns, que nul aprochaſt a altre en le 
meen temps de nule part. 

Et puis dit as parties, que cheſcun d'eux deveroyt gar- 
der ſon champiouns, que nul aprochat as autre, ſur peril 
que — Bt you dit al tenant, qu il priſt ſon cham- 
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pioun, & q'il le amenaſt a une egliſe; & al demandant, 
qil priſt ſon champioun, & le menaſt a une autre egliſe, & 
offrer a les egliſes l'un & leautre les vd. que furent en lour 
gauntz, en le honeur des v. playes Dieu; que Dieu dor- 
reyt la victorie a cely que droit en ad. 

Puis Scrope dit a les parties, q'il veniſſent a lour jour, 

ove lour champiouns, & eux ferront une ſerement a la 
barre, & un altre en le champ. 
Et en le ſamady prochein devant le Lundy avantdit, 
Scrope fiſt les parties menir lour champiouns en une cham- 
bre privement, cheſcun per eux meſmes de veer lour ap- 
paralle. Et Scrope ala en la chaumbre, & fiſt le priour 
venir devant ly, ove ſon champioun; de veere le apparaille 
de champioun; & en le regardant le quyr, & il le trova 
double ove une altre quyr; pur quoy Scrope commaunda 
del ouſter; & puis meſura la longure del baſtone, & fu- 
rent trovez de la longure de v. quarters d'une aune; & 
ceo fut ajuge de bone aſſiſe. Et puis l'eſcu fut trove de 
longure d'une aune, & la leour quarters d'une aune; & 
fut ajuge aſſiſe de certeyne, outre quel aſſiſe home ne deyt 
paſſer; mes il dona conge de uſer les de meyndre aſſiſe, 
ſolon la volunte de champioun. Et puis il commanda 
d'aver ſon champion priſt al jour aſſigne; & en meſme le 
manere fiſt al demandant. 

Al quel jour le tenant vynt, & per dit Sharſhull, Sires ! 
vous ave cy le pricur de Lentone, ove ſon ſerjaunt, William 
le Futz John par nom, qui cy eſt correye, de bataill priſt af- 
ferre & perfourmir, per la grace de Dieu, ces que la court 
neſtre ſeignieur le roy ad agarde & agardera, Et ceo pro- 
fre vers Thomas le Futz Hugh de Staunton, & prie q'il 
foyt eyde & ſut demande qui vint. Et dit per Shard, Sire! 
vous aves cy Thomas le Futz Hugh de Stauntin, ove ſon 
ſerjaunt William le Futz Thomas per nom, que cy eft corree, 
de bataill priſt a faire & perfourmir, ceo, que la court 
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neftre ſeignieur ls roy ad agarde & agardera & ceo profre 
vers le priour, &c. 

Puis Skrop fiſt la champioun le tenant eſtere vers le 
north, & le champioun le demandant vers le ſouth; & 
commanda le champioun le priour q'il priſt le champion 
Thomas per la mayn deſtre, ove ſa mayn ſeneſtre, & q/il 
tenſiſt ſwefe, ſanz de ſtrendre ou grever luy; & qUil meyſt 
fa mayn deſtre al livre; & q'il deyt cheſcun parole ſolonc 
ceo q'il ſerroyt charge, ſanz dire plus ou meyns; & fut 
charge en ceſt manere. 

. Ceo oyez vous home, que ies per la mayn tiegne, que noum 
de bapteſme vouz futez appele Milliam, que Thomas de Staun- 
ton na nul droyt en La vaweſon de Pegliſe de Hereſton, &c. 
Et que William ſon aunceſter, de qui ſeiſine il ad counte, un- 
ques de cel a voweſon fut ſeiſi, cc. Et dedit tut le count en- 
terement ; mes que ceo fut le droyt le priour, & ceo jura, fi 
Dieu ly eyde & ſes ſeyntz. 

Apres ceo fut dit a le champioun la dtd; q'il 

priſt le champioun le priour per la mayn, en la fourme 
q'ill y avoyt pris; & q'il meyſt ſa mayn devre al livre, & 
fut charge en ceſte manere. 
- Ceo oyes vcuz home, que ieo per la mayn e, que per 
nom de Bapteſme vouz feiſtes afppeller William, que vouz 
eftes perjeres, & pur ceo pttrjurie, que Pavoweſon, &c. eft le 
droyt Thomas le Fitz Hugh de Staunton ; & per le reſon que ſon 
auncęſter William ; & recapitula tut counte, & ceo jura, a 
Dieu ly eyde & ſes ſeynts. 

Et nota, que quant les champiouns vindrent a la barre, 
lour eſcuz furant partez oveſq; eux, & tenuz entre lour 
teſtes, tant come il eſturent a la barre, & ove Inne & 
autre furent partez deus baſtons, & livere a la court; & 
la juſtices eluſt de ii lun, & le bailla al champioun le te- 
naunt, & auxi al champion le demandant. 
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Et nota, que ceſt a la volunte des champiouns d'aver 
lour eſcuz greyndres ou meyndres a lour peril demene, 
iſſyat qil ne paſſerunt poynt Vaſhe limite. 

Pais Scrope demanda del priour, q'il voloyt qui portaſt 

reſcu ſon champion en la place, &c. Et le priour reſpoun- 
> que meſme cely qui le tynt. 

Puis demanda q il voloyt que portaſt ſon baſton. Et le 
priour reſponde & noma Richard de Maundevill chivalier, 
que Penpriſt, & a ly fut le baſton livere. Et puis demanda 

en qui garde il voleyt que ſon champioun ſeut, tanq; il 
vouſiſt a la place; & le priour reſpondy, & noma un chi- 
valier qui Ven priſt, & a luy fut le champioun livere en 
meſme la forme del demandant; & en meſme la fourme 
fut fet. 

Et puis Skrop commanda a les champiouns, que quant 
il furent a la bataill, que mes que un abbatu l'autre, & 
il luy purreyt tuer d'un coup; & Pun partie vouſiſt parler 
de pees, que mes que le baſton fuſt leve & luy fut com- 
maunde per la court, q'il ſe tenſiſt, qil ne feriſt poynt, & 
ceo ſur forfeiture de vie & de membre, tanq; il euſt conge 
de court: ſur quoy fut commande a les chivaliers, que 
avoyent les corps des champions en garde; q'il les ame- 
naſſent ſalvement en la place: & quant il vyendrent a la 
place, les parties accorderent, & vyndrent devant les 
juſtices, & prierent conge d' acorder; & le priour dona de- 
ners au roy, & habuit. 

Hillarye. Treyt la pees en ceſte forme; que Thomas 
le Futz Hugh de Stauaton conuſt Vavoweſon Iegliſe de Her- 
leſton eſtre le droyt le priour, & le droyt de ſa egliſe de 
noſtre dame de Lenton ; & ceo releſſa & quit clama, quites 
de ly, & de ſes heires, al priour & a ſes ſucceſſors a touz 
jours, ſans garrantie. 

Skrop. Thomas ! vou avez mault ey travaille la court 


naſtre ſeignieur le roy, pur quoy le court veut aveir for. 


drt 
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 droyt ; ceſt aſavoir, que les champiouns facent lour avenues, 


ove lour eſcues & baſtons, ſanz crok, & entreferrent les 
coups le roy, & puis q'il entre lufent : & le champion le 
tenant fut mys vers le north, & le champion le demandant 
vers le ſouth; & fyrene des avenues ove baſtons & ovs 
eſcues ; & les fut dit per la court q'afſez ; & donques 
enque luterent per deuz tournes, & ſen departirent, & le 
court ſe leva, & le champiouns avoyent baſtons livere de 
court *. 


CH A P. XXIV. 
Trial by great Aſſie. 


BY T this kind of trial by combate being at the length 

deemed unchriſtian, king Henry the ſecond referred 
it to the choice of the perſon challenged (viz. the ſuppoſed 
wrong-doer or- defendant) whether he would defend his 
title in that ſort, or put it upon tryal by oath of 12 good 
and lawful men, to be choſen out of the neighborhood (as 
in the Saxons time) which trial was then and ſince called 
the Tryal by great Aſſize, whereof the learned Ranulph de 
Glanvill ſayes 2 thus—EPt autem magna aſſiſa regale bene- 


Ficium, &c. The tryal by great aſſize is a royal benefit, 


vouchſafed to the people through the king's clemency, upon 
conſultation with his nobles ; whereby, in tenderneſs of 
life, men might decline that doubtful ſucceſs of battel, and 
try the right to their freehold that way, 

And that this tryal by great aſſize was firſt inſtituted by 
king Henry the ſecond, doth alſo more fully appear by this 
circumſtantial proof, from king John's charter of liberties, 
granted to-the church of St. John of Beverley, in York- 


* Videſis etiam plac, coram juſtic. itin. apud Northampton. 3 Ed. III. 
Ppenes Theſ. & Camera: ios Scacc, Rot. 84. in dorſo. * Glanv. Iib, Z» 


Cap. 7. Vide Spelm. Gloſſ. P · 69, . 
ſhire, 
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ſhire, where he faith, Yalumus etiam, quod libertates & 
dignitates, ab anteceſſoribus neftris, ab alis, Deo & 
beato Jobanni de Beverlaco, & prapyſito illius ecclefie, in 
nullo 2 vel minuantur, vel ledantur fer aſſizas vel 
recognitiones ubi i afſiſe fieri debeant, de tenemento aligua, 
vel de re aliqua que pertineat ad prapeſitum Beverlaci, & 
brapoſ ituram, tam in dominicis quam feodis ; ſed teneantur 
in curia prepoſiti Beverlaci, ubi placita inde fuerunt & eſſe 
conſueverunt tempore regis Henrici patris naſtri, vel tem- 
fore Henrici regis avi patris noſtri, antequam recognitiones 
vel aſſiſe in regno eſſent conſtitute, &c. Dat. apud Verno- 
num 8 Of. anno regni noftri 4to. OL OY 
The form of the writ you have thus expreſt by Glanvill : 

d Rex Vicecomiti N. Probibe A. B. ne teneat placitum 
in curia ſua, quod ft inter B. C. de quatuor hidis terre, 
&c. niſi duellum inde vadiatum fuerit ; quia C. qui eft 
tenens, beſuit ſe inde in af am meam, & petit recogniti- 
onem fieri. 

Who deſcribeth the manner aud form of this tryal, 
thus ; Si autem in magna aſſiſa domini regis ſe ponere ma- 
luerit is qui tenet ; aut petens ſimiliter, &c. 

© If the tenant had rather put himſelf upon the great 
aſſize; either the demandant will likewiſe put himſelf 
upon the aſſiſe, or he will not. If the demandant ſhall 
once conſent in court, that he will put himſelf upon the 
aſſize, and expreſs as much by word of mouth before the 
judges ſitting on the bench, he cannot afterward fly off, 
but either gain or loſe by the ſaid aſfize. But if he will 
not put himſelf upon the great aſſize, then ought he to 
ſhew ſome cauſe, why the aſlize may not be taken betwixt 
them ; as in caſe they were of the ſame blood, and of 


od Glanv. lib, a. cap. 7. © Ibid. Cap. 6, 
the 


4 
1 
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the 1 ſtock of parentage, whence 'the inheritance 


moveth. 

And if the demandant ſhall object, that the tenant muſt 
either confeſs it, or not ; if he do confeſs it in court, the 
affize ſhall thereupon remain, ſo that the buſineſs muſt be 
determined by pleadings in the ſaid court; becauſe then 
it ſhall be lawfully enquired, which of them is nearer to 
the ſtock, and ſo conſequently the right heir. And by 
this the next heir ſhall recover his right, unleſs his adver- 
fary can give a reaſon in court, wherefore he or any his 
anceſtors bath loſt his right otherwiſe, either for à time 
or for ever; as if he had given it away, or fold it, or ex- 


changed jt, or otherwiſe juſtly aliened it; or that he or 


bis anceſtors have by felony forfeited their right for ever; 
and if upon ſome of thoſe articles the plaint be ſtayed 
obliquely by interpleadings between them, they may come 
to the combate. But if he who hath put himſelf upon 
the affize ſhall maintain all his deſcent ' betwixt himſelf 
and the demandant, or at leaſt that they are not from the 


me ſtock whence the inheritance moveth, then ſhall they 


have recourſe unto their common kindred, who for that 
purpoſe are to be called to the court, to the end that by 
them their parentage may be diſcovered ; who, if they 
ſhall unanimouſly affirm that they are deſcended from 
one and the ſame ſtock whence the inheritance moveth, 
their. aſſertion ſhall ſtate the fame : but then, if either of 
the perſons at variance ſhall ſtubbornly gainſay it, they 
muſt then have recourſe to the neighborhood, upon whoſe 
and their kinsfolks teſtimony they: are thereupon wholly to 
acquieſce. 

In like manner ſhall be done, if his parents ſhall be found 
to differ; for then he ſhall abide by the verdict of the neigh- 


| burhood. But upon inquiſition made certainly, if it be 


proved that they are deſcended from the fame ſtock from 
whence 


3 
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Whence the inheritance came, the aſſize ſhall ceaſe, and 
the pleading ſhall proceed verbally. 

But if the contrary appear to the court and to the 
king's juſtices, then the demandant, who hath objected 
this, that they were of one ſtock, to the end he might 
maliciouſly take away the aſſize, ſhall loſe his plaint : but 
no one interpoling to binder the aſſize, then ſhall the buſi- 
neſs be as finally concluded thereby as by combate. 

For the great aſlize is a certain royal benefit, by the 
favour of the prince, upon conſultation had with his 
nobles, vouchſafed to his people, whereby the life of men, 
and the ſafety of their eſtates, is ſo carefully conſidered, 
as that in law what any one doth poſſeſs of his freehold 
he may, in keeping it, decline the ambiguous event of 
combate. And by this means the puniſhment of untimely 
death is avoided ; or, at leaſt, the conſequent perpetual 
infamy of that diſgraceful and lying word, which ſounds 


ſo ill in the mouth of the vanquiſht. 
Out of the greateſt equity therefore is this lawſul conſti- 


tution ſprung; in regard that the right which by combate 
is ſcarce ever decided, by reaſon of many and long delayes, 
is more ſpeedily and profitably diſpatcht by the advantage 
of this conſtitution. For this aſſize doth not expect fo 
many eſſoines as the combate doth ; and hereby and by 
mens labour charge to poor people is ſaved. Moreover, 
by how much the credit of many proper witneſſes doth 
more weigh in judgment than of one, by ſo mnch the 
more right ought this conſtitution to ſtand, than that by 
combate; for that of combate proceeds from one ſworn 
witneſs only, but this requireth the oath of 12 lawful men 
at the leaſt, | 

Unto this aſliſe they attain on this ſort ; wherefore he, 
who hath put himſelf upon the aſſiſe from the beginning, 
is to move for a writ to have peace, leſt afterward he be 


by kis adverſary impleaded by the writ, whereby the ſue 
| Was 
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T7 


130 HISTORY and ANTIQUITIES, &c. 


was berwixt them of that tenement, whereupon the 
tenant did put himſelf into the aſſize. The form of 
which writs are ſet forth in the 8th and gth chapters of 
that diſcourſe. 

« And by the like writs the tenant is to purſue peace, and 
puts himſelf upon the aſſiſe; untill his adverſary, coming 
into court, moveth for another writ, that by four lawfull 
knights of the county and neighbourhood, twelve knights 
of the ſame neighbourhood ſhould be choſen, who may 
expreſs, upon their oaths, which of the parties at diffe- 
rence hath the beſt right to the land demanded ; the tenor 
of which writ is ſet down in the 11th chapter of the diſ- 
courſe aforeſaid. 

e At which day the tenant may eſſoin himſelf; again have 
three other reaſonable eſſoins ; which may be juſtly done, as 
it ſeemeth ; becauſe, as it hath been before ſaid, as often 
as any one ſhall appear in court, and there performeth 
what by right he ought to do, he ſhall again have recourſe 


to his eſſoins: but then it chanceth or may chance, that 


ſo many or more eſſoins may happen by the great aſſiſe as 
by combate, which is not conſonant to the premiſſes. 
But be it that the tenant may eſſoin himſelf three ſeveral 
times againſt the choice of 12 knights; yet, after three 
eſſoins, he coming to the court, any one of thoſe four 
knights may eſſoin themſelves the ſame day. | 

And if the tenant, after thoſe three eſſoins, may eſſoin 
himſelf again anew, then the aſſize will ſcarce ever be 
brought to any effect. But note, that the four knights 
appearing in court upon the day prefixed for them, ready 
to chooſe other twelve; hence in equity there is to be a 
conſtitution z according to which, by the counſel of the 
court, the buſineſs is ſo to be expedited, that if the 


tenant do come or not come the election of the twelve ſhall be 


« Glaur, lid. 2. esp. 10 e Ibid. cap. 12. 


made 
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made by thoſe four, and upon their oaths. But becauſe, 
in caſe the tenant ſhould be there preſent, he might per- 
haps juſtly except againſt ſome of thoſe twelve, and be 
thereupon heard in court by his councel, and ſatisfy the 
party abſent, the twelve (ſhould not only be choſen, but ſo 
many as that without contradiction or diſpute the party 
abſent, at his return, might be ſatisfy'd. 

The jurors alſv may be excepted againſt, in ſuch ſort 
as the witneſſes in the eccleſiaſtical court are juſtly refuſed. 

And furthermore note, that if the perſon who hath put 
himſelf upon the great aſſiſe ſhall come, though not all of 
the four knights do come, yet, by the common agree- 
ment and conſent of the parties at difference, and one of 
the ſaid four knights, the ſaid twelve knights may be 
choſen, aſſociating to themſelves two or three other knights 
of the ſame county, in caſe they ſhall be found in court, 
though not on purpoſe thither ſummoned. 

And for greater caution, as alſo to ſhun all cavills, it 
is uſual to ſummon ſix or more knights to the court for 
this election. And for the diſpatch of theſe things in this 
fort, it will be more fit to follow the councel of the 
court, than to keep the accuſtomed courſe of the law and 
court : whence it is referred to providence and the king's 
pleaſure, or his juſtices, to manage the buſineſs to the belt 
advantage and molt equity. 

« fNow any man may put himſelf into the aſſiſe for ſervice 
of land; and moreover for demands of ſervice, and of the 
right of advouſon of ſome church, not only againſt a 
ſtranger, but againſt his lord; that is to ſay, that it may 
be known, which of them, ſc. whether the lord hath 
more right to hold it in demeſne, or his vaſſal to hold it 
of him; for it is eaſie to frame the writs according to the 


occaſion. 


f Glanyv, lib. 2, cap. 13, | 
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s When the twelve knights are ſo choſen, they are to 


have ſummons, to the end they may come prepared to the 


court, to expreſs upon their oath, whether of them, viz. 
the tenant or the demandant, hath moſt right in tns claim; 
the form of which writ of ſummons is ſet forth in the 
I 5th chapter. 

h And on the day prefixed for the twelve knights to 
make their recognition, whether the tenent do come, or 
not, the recognition ſhall proceed without delay; no eſſoin 
being of avail ; as well for that his preſence there is not 
at all neceſſary, becauſe the recognition may be taken with- 
our him, as alſo for that, if he were preſent, he could not 
ſay any thing why it ſhould reſt, he having put himſelf 
upon the aſſize. But it is otherwiſe touching the abſence 
of the demandant; for if he ſhall he eſſoined, the aſſize 
ſhall ſtay for that day, and another day ſhall be appointed 
by the court; becauſe any may loſe by default, but by his 
abſence he can gain nothing. 

i But the aſlize proceeding to make the recognition, 
either the right itſelf is well known to all the jurors, or 
ſome of them ; or either ſome of them do Know it, or all 
are ignorant thereof, If none of them doth know the 
truth thereof, and this be or ſhall be teſtified in court 
upon oath, recourſe muſt be had to athers, until ſuch ſhall 
be found who do know the truth. But if ſome of them do 
know the truth of the thing, and ſome not, thoſe that 
know nothing thereof are to be ſet aſide, and others to be 
called into court, untill twelve at the leaſt ſhall be found to 
agree therein. 

Alſo, if ſome of them ſhall ſpeak for one of the parties 

at variance and ſome for the other, there muſt be more 
added to them, until twelve at leaſt ſhall agree upon one 


ſide. But every of them is to ſwear, being called there 


8 Glanv. cap, 14. * Ibid, cap. 16, I Ibid. cap. 17. 
| f to, 
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to, that they ſhall not ſay falſely, nor knowingly forbear 
to ſpake the truth. And, to the underſtanding of thoſe 
who are ſworn thereupon, it is required, that-by their own 
proper view or hearing they have had knowledge of the 
thing in queſtion, or by relation from their fathers, and by 
ſach whoſe credit they are obliged to receive as their 
own. 

k And when the twelve knights ſhall appear to make the 
recognition, and are ſatisfied of the truth of the matter, 
then ſhall the aſſize proceed to recogzine whether of the 
parties demandant or tenent hath moſt right to the thing 
in queſtion. And if they ſhall ſay, that the tenent hath 
moſt right; or ſhall ſay otherwiſe, whereby it may ſuffi- 
ciently appear unto our ſovereign lord the king, or his 
juſtices, that the ſame perſon hath moſt right to the thing 
in queſtion, then, by the judgment of the court, he ſhall 
be for ever freed from any further claim by the demandant, 


ſo that the ſaid demandant ſhall thenceforth be never more 


heard in court to any purpoſe : for the controverſies law- 
fully decided by the great aſſize of our lord the king may not 
be upon any occaſion for the future raiſed up again, But 
if by the ſaid aſſize, judgment in court ſhall be given for the 
demandant, then ſhall the tenant loſe the land, with all 
the profits and benefits found thereon at the time of his 
ſeiſin, to be to him reſtored. 

1 The puniſhment in this aſſize of each jurors is ordi- 
nary, and elegantly joyned to the king's inſtitution : for if 
the jurors ſhall be lawfully convict of perjury in the court, 
or confeſſed in law, they ſhall forfeit all their moveable 
goods to the king; but their lands, through the prince's 
clemency, ſhall be preſerved. Furthermore, they ſhall 
be impriſoned for a year at leaſt; and thenceforth more- 


over, having no benefit of the law of the land, ſhall 


k Glany, cap. 18, 1 Ibid, cap. 19. 
per- 
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perpetually incurr a deſerved mark of infamy ; which pu- 
niſhment is juſtly ordained, that the like may reſtrain others 
from taking an unlawful oath. | 

Alſo it is to be obſerved, that there never can be a tryal 
| by combate, where an aſſize may not be; nor on the contrary. 
T | But the demandant, if the land be adjudged to him, is to 
have recourſe to the ſhireeve of the county whereir it ly- 
eth, for the recovery of his poſſeſſion by this writ. 

m Rex vicecomiti N. ſalutem. Precipio, &c. 

i " But if there be no knights to be found in the neigh- 
| borhood, nor in that county, who do know the truth of 
the thing, what is right ; whether then ſhall the tenant 
prevail againſt the demandant ? If this be ſo, it is to be 
doubted, whether the demandant may not loſe his right 
therein, if he have any: be it ſo therefore, that two or three 
lawful men, or more, but fewer than twelve, are witneſles 
4 of the thing, and do offer to plead the ſame'in court, if 
| they be of ſuch an age, that they may diſpute it by com- 
bate, and do preſent all the words in court, whereby the 
combate is to be conſidered in court, whether hereupon 
ſhall any of them be heard? Quere. 

And further, how theſe aſſizes were to be held, take 
here from the words of Magna Charta; Recognitiones de 
nova diſſeiſina, c. Aſſizes of novell deſſeiſin, and mort 
danceſtour ſhull not be taken but in their proper counties, 
and in this manner; if we ſhall happen to be out of this 
realm, our chief juſtice ſball ſend out our juſtices through- 
out every ſhire once yearly ; who, with the knights of the 
ſhire, ſhall take the ſaid afſizes in thoſe counties : and ſuch 
things as at the coming of our ſaid juſtices, ſent to take 
thoſe aſſizes in the counties, cannot be determined, ſhall be 
ended by them in ſome other part of their circuit. And 


m Glany, cap. 20, n Ibid. cap. 21. 2 Ibid, cap. 12. 
| ſuch 
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fuch things, which for difficulty of ſome articles cannot bs 
determined by them, ſhall be referred to our juſtices of the 
bench, there to be ended. 

Aſſizes P of Darrein preſentment ſhall be always taken 
before our juſtices of the bench, and there ſball be deter- 
mined. 


C HAP. XXV. 
Tryal by Combate in Caſes Criminal. 


HE form and order of this kind of tryal is thus ſet 
forth by * Brafton, under the title De illis qui capti 
funt pro crimine, vel felonia magna, ſicut pro morte lo- 
minis. 
Cum autem productus fuerit, & de crimine ei 
impoſito accuſatus; fi crimen ſtatim confiteatur, ſatis ple- 
num erit judicium, * Si autem negaverit, & crimen defen- 
derit præciſe; fi aliquis, qui eum appellat, per verba le- 


gitima appellum facentia, tunc autem defendit omnia pra. 


ciſe quæ ei imponuntur, & nihil excipit contra appellan- 
tem, habebit electionem utrum ſe ponere velit ſuper pa- 
triam, utrum culpabilis fic de crimine ei impoſito, vel 
non; vel defendendi ſe per corpus ſuum: fi autem pa- 
triam elegerit, ad defenſionem per corpus ſuum, ex pœni- 
tentia reverti non poterit, ſed per patriam negotium ter- 
minabitur z nec e contra, Si autem per corpus ſuum in- 
tret in defenſionem, nihil excipiendo, ſtatim vadiatur inter 
eos duellum. Si omnia rite concurrant, & principalia 
maxime appellum facientia, & quæ jungunt duellum; & 
ſi forte appellatus hoc omiſerit, juſticiarii ex officio ſuo de- 
bent omnia examinare: imprimis factum & cauſam ape 


p Cap. 1 Lib. 3. cap. 18. d Vide Breton, cap. de aap- 
Fel es. ; 
Pelli; 
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pelli ; & ſi factum & cauſa ſufficiant, tune imprimis exa· 
minare debent ſectam, fi bene facta fuerit, ita quod nulla 
ſit variatio, ut ſi appellans unum dixerit in comitatu & 


coram coronatoribus, & aliud modo dicat coram juſti- 


ciariis: non enim admittitur hic variatio, ſecundum quod 
inferius dicetur plenius. 

Si autem omnia bene concurrant quæ = jungunt duellum, 
tunc dat appellatus vadium ſe defendendi, & apellator va- 
dium diſrationandi; & ſi appellatus victus fuerit, capi- 
talem ſubibit ſententiam, cum exhæreditatione, & omnium 
bonorum ſuorum amiſſione, & ſicut eſſe debet in omni, 


vel quolibet genere feloniæ. Si autem appellans victus 


fuerit, gaolæ committatur, tanquam calumpniator punien- 


dus; fed nec vitam amittit, nec membrum, licet ſecundum 


leges, ad taliones teneretur, ſi in probatione deficeret, & 
appellatus quietus recederet de appello illo, niſi forte juſti- 


ciarii, pro aliqua alia ſuſpitione, vel recto, duxerint ulte- 


rius retinendum, quod aliquando faciunt ex cauſa, &c. 

Of judicial combates in cafes criminal, faith e Mr. 
Selden, ſome are for tryal of a particular objected mil- 
deed, againſt which the common law by ordinary courſe 
proceeds ; and of theſe the juſtices of the King's Bench 
have the diſpoſition, others for purgation of an offence 
againſt military honour, and tranſmarine treaſons (remedy- 
leſs by the old cuſtom of England) which the high court 
of chivalry is to marſhal by the law of armes. The man- 
ner of this, both in proceeding and execution is much 
different from the other, and therefore of it ſelf briefly 
thus: | 

A chartel containing the accuſation is exhibited to the 
judges of chivalry for demaud of the combate (if the ap- 


pelant make choice of a martial tryal) the demand being 


© Treatiſe called the Duello, &c. cap. 11. f. 40. b. 
5 com- 
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comprehended in the concluſion — That he is ready to 
maintain the ſame by his body. The truth of the chat- 
tell, and freedome of the appellant from all purpoſe of 
malicious wrong, is by his oath confirmed ; the combare 
upon due conſideration of circumſtances granted, denun- 
ciation of challenge, containing the whole chartel, by of- 
ficers of armes (which was wont to be by ſome private 
perſons) is ſent to the accuſed. If upon the proceſs he 
be returned not found, then the challenge is publiſhed in 
his territories by the perſon (as religiouſly to be obſerved) 
of an herauld. Hereof at his peril he takes notice, and 
upon default, after ſix months (which is the time of in- 
{tance for the appellant's proceeding) is adjudged puilty ; 
but if upon receipt of the chartel of challenge he ap- 
pear not, the judge may brand him with a note of diſ- 
honour hereby purchaſed, of which (but only by under- 
going a new challenge as actor) he can never be cleanſed, 
or may, under pain of taking it for a confeſſion, de- 
nounce a new time of defence, or further upon loſs of his 
court armour compel him, 

If he appear and make his defence, but upon the duel 
day (his adverſary being there preſent till ſun- ſet, and pro- 
clamation of demand made at noon and night, which is 
peremptory and final) without juſt cauſe hide his head, ir 
is ſufficient conviction, and without all hope of refli- 
tution is his honour attainted; whereupon (faith Alciat) 
ſome appellants carry the pictures of ſuch daſtards about 
them with exprobation, or their coat-armour reverſed, or 
ignominiouſly faſtaed under their horſes tayl, or with ſuch 
like diſgrace. 


4 Beuther conclu. 56. Mutio Juſtinopol ĩtano del Duells, lib. 1. cap. 26. 
Ex juſta cauſa per campionem ſe tuetur reus Alciat. cap. 36. Beuth. 
CONC. 40. 


; _ 
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If he ſtand to his defence at the appointed time and 
place (which by an old conſtitution of Frederick are at 
the defendant's election, but rather indeed at the court's 
appointment) to be prefixed within forty days, both par- 
ties ought to appear in the field within the liſts, which are 


quadrangular, with gates at each end (choſen in ſome 


ſpacious plain) adjoyning whereunto is pitched .a ſeemly 
pavilion (ſaith Ferne) of gules, as a judgment-ſeat of the 
conſtable and marſhall, at their feet a competent number 
of experienced knights with a king of armes, and 2 
doctor or two of the civil laws; all for aſſiſtance f in ad- 
vice to the court. 

The appellant and his procurator firſt come to the gate 
on the right end of the lifts, banded with his eſquiers, 
clothed in his colours, and arrayed with his armes, wait- 
ing on him. The conſtable and marſhal demand by 
voice of herauld, What he is, and why he comes fo ar- 
rayed ? Upon his anſwer and diſcovery of his face, by re- 
moving the vizor of his head-piece, he is admitted, and 
by a knight, with an herauld of the province, conducted 
into the liſts, and placed before the judgment ſeat on the 


right hand. 
In this like ſort and converted ſolemnity is the defen- 


dant placed with his face oppoſite to his adverfary on the 


left ſide. The gloſs upon the Norman cuſtoms ſay, Que 
le cauſe eſt pour ce, que le dextre partie eft pluis digne, & 
te ſiniſtre meins digne. Search is made by the knights, 
both of equality of their weapons (which are alſo at the 
defendant's election, ſo that he confine his choice within 
antient, ufual, and military, although omnium more re- 
ceptum eſt (ſaith Alciat) nobili & generoſo viro magis con- 
venire, ut eques & quidem loricatus congrediatur, quam 


* Alciat. cap. 6. Beuther. conclu. $6. atq; hæe vetus Anglorum conſue- 
tudo, quam habes in lib. de honore & armis, lib, 4. cap. 8. f Gloſſe 


erdinaire ſur les cuſiomes, cap. 68, diſt. 4. | 
PA 1 merces 
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mercenariorum peditum more prodeat, cum equeſtris militia 
moribus dignior fit, & nobilium ufu frequentior. 
Solent autem ( ſi aliter conventum non ſit) in campum omnia 
geminata arma provocati deferre ; ut eorum que ißſi in 
ßbrocinctu elegerint paria adverſariis, per magiſtros, ſeu ad- 
vocatos dari poſſumus t) as alſo, whether they have any en- 
chantments, or magick aſſiſtance for the victory. 

Upon ſound of a trumpet the appellant and defendant 

are ſeverally demanded, who in perſon preſent the regiſter 
to the procurators after recital of the proceſs : Vous pa- 
rains ſachez rien en empeachment del combate ? The pro- 
. curators affirming that they admit all; it is demanded of 
the appellant if he per ſiſt in his firſt purpoſe, and likewiſe 
of the defendant: both affirming, the appellant kneeling 
layeth his right hand on the evangeliſts, and with his left 
taketh the defendant by the right. 

Then the regiſter—]J. R. appellant, what ſayeſt thou 
to 8. T. defendant ? Hereupon the appellant briefly re- 
hearſeth his chartel of defyance to the defendant, with a 
concluding oath for the-truth of his quarrel, to which the 
defendant, e conver ſo, reciting his defence, with denial 
and oath reſpectively applyed, gives anſwer, the beginning 
of both forms being thus : 

——Þ Hear you this, my lords, all true knights and 
gentlemen bearers of armes, and thou 8. T. defendant, 
&c, The concluſion, and that my quarrel (or defence) 
is true; neither have I done any thing whereby the law of 
God and of knighthood might be depreſſed, and the law 
of Sathan enbanced, ſo help me God. 

All this finiſhed the parties -are ſet apart, and prepare 
themſelves to the battail, an herauld pronouncing /oit la 
battaille ”—_— & victorie a eux que droit, with pro- 


1 Alciat, cap. 39 and 40. e Ferne, lib. de 
gloria nobilit. p. 327. 


8 2 clamation 
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clamation that none be ſo hardy as by motion, ſpeech, gr 
crying out to diſcomfit the combatants, or diſturb the 
combate ; then immediately an officer at armes pro- 
claims, Aþprover, gardes woſtre challenge; & vous de- 
fendour gardes vgſtre defence. Upon the ſound of the 
alarm the battail begins. 

The time or inſtance (as the Juſtinianiſts call it) of the 
combate is an artificial day, from ſun - riſing (when the 
liſts are to be entred) unto ſun- ſet; | & licet aligui {faith 
- my author) 2½; ad ftellarum apparitionem permanendum 


- exiſliment, tamen receptior eft ſententia, ut ſimpliciter oc- 


caſus expetletur. 

If the appellant overcome not the defendant within that 
time, the defendant is deemed guiltleſs of the imputation, 
but ben protebbe (Mutio Juſtinopolitano * telleth me) la pa- 
tente del campo eſſer ſtata iſpedita con tal forma, che por 
la parterſi del ſole la bataglia non fi dourchbe partire, o il ſe. 
guente giorno ſi dourebbe renovare. 

He to whom either upon default (which prejudices the 
approver alſo) or performed combate, the victory is ad- 
judged, ſhall after requeſt of his procurator to the con- 
ſtable and marſhall be publickly declared victor. 

But by the way obſerve, that it ſuffices not that a ſu- 
periority appear only in their manhoods ; Duelli enim e 
(my author | ſo ſays) Anis, ut alter vel pereat, vel dediti- 
tium ſe fateatur. Ante id factum, licet alter videatur ſu- 
perior, tamen propter bellorum caſus, quibus quandoque pro- 
piores vittis ſunt viftores, non dicitur alter ſuperatus ; ſo 
that either Death or Diſdict as they call it, which is 
yielding or confeſſi>n of his guilt, muſt be the final iſſue 
whereon perfect victory can be allowed. Then fhall the 


+ Alciat. cap. 4r. de ſing. certam. Smith de republica, Angl. lib. 3. 
g 3. * Lib. 2. cap. 12. Beuther, conclu. 65, Alciat, cap. 41. 


victor, 
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victor, with an honourable attendance of knights and men 
of arms mounted ”, enter the field and thrice march round 
the liſts, and ſhall take with him the whole proceſs of tbe 
chartel, defence, iſſue, and judgment, ſealed with the 
court ſeal, in perpetual teſtimony of his performance and 
maintained honour “. 

Thys farr Mr. Selden verbatim tranſcribed. 

That which followeth is taken out of a o MS, book, 
ſometime belonging to Sir Edward Wyndham, kat. ma- 
ſhall of the camp to king Henry VIII. 

Firſt a bill of challenge is, together with a gauntlet, 
delivered unto the court by the appellant. 

The defendant denyeth the point of the bill, and ac- 
cepteth the gauntlet, 

Then, if the appellant have no witneſſes to prove the 
matter of his appeal, the marſhall prefixeth a day within 
forty, for deraigning the combate, taking pledges on both 
parties to appear at the day, and to do batrail between 
ſun-riſing and ſun-ſer. 

The place appointed for the combate is a hard and even 
ground, rayled within certain liſts, ſixty feet in length, 
and forty feet in breadth ; and without the liſts are cer- 
tain counter-liſts, within which the marſhalls men come, ag 
well to attend any extraordinary accident within the liſts 
as to keep off the preſs of the people without, 

Their weapons are appointed a glaive, a long ſword, 
a ſhort ſword, and a dagger. At the day the appellant 
doth appear and come to the eaſt-gate of the liſts, where 
he is admitted to enter by the marſhal himſelf, together 
with his arms, weapon, victual, and alſo his councel with 


m Ferne, lib, de gloria nobilit p. 334- ® Beuth. conclu, 63, 
arg. I, F. C. de calumniis, & c dy acculat, L. F. Per St. Lo, 
Kniveton, ar. 


him; 
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him; and then is brought to a certain place within the. 
liſts, where he attends the coming of the defendant. 

The defendant, if he appear not, is called by three pro- 
clamations, made by the marſhall of the king of heraulds 
of that province wherein the battail is deraigned. 

The marſhall's clerk doth enter into his regiſter their 
coming, the time of their coming, and the manner, whether 
on horſeback or on foot, the faſhion of their arms and their 
weapons, the colour of their horſes, and the like. 

The marſhall doth meaſure their weapons, and then the 
marſhal hath a clerk ready who brings forth a crucifix and 
a maſs-book, whereupon both the appellant and defendant 
do take their oaths. | 

The bill of challenge of the appellant and the anſwer 
of the defendant is read unto them by the marſhall's clerk, 
and then they take their oaths, 

1. That their appeal and defence is true. | 

2. That neither hath advantage ot other by wea+ 
pon. 

3. That either would do his beſt endeavour to vanquiſh 
his enemy. 

Then proclamation is made at every corner of the liſts 
for the clearing and voidance of the liſts, 

Then the combatants being ready, the conſtable and 
marſhal ſitting at the king's feet, pronounce theſe words 
with a high voice, Leſes les aller, loſſes les aller, leſſes les 
aller & fair leur devoir. 

In the fight, if either of the parties do give any ſign of 
yielding, or if the king being preſent do cry Hoe, the con- 
ſtable and the marſhal do part them, and obſerve preciſely 
who hath advantage or diſadvantage either of other at that 
inſtant : for if they ſhould be awarded to fight again, they 


are to be put in the ſame poſture as they were before. 
If 


HISTORY axp ANTIQUITIES, &c. 143 


If the king take up the matter, they are brought ho- 
nourably out of the liſts, neither having precedency be- 
fore the othcr. 

If the battail be performed, and one party be vanquiſhed, 
then in caſe of treaſon the rayles of the liſts are broken 
down, and the party vanquiſhed is drawn out at a horſe- 
tayl, and carryed preſently to execution by the marſhal, 


Perſons excuſed from Battail q. 


(CLERGY-MEN, and therefore 41 E. III. Tit. Coron. 
99. an appeal when he came into the field avoided 


the battail by praying his clergy. 

2. Citizens of London by the charter of the city, 

3. Sexagenarii, men of threeſcore. 

4. Cœcus, blind by accident after iſſue joyned. 

And this difference is to be obſerved between an appel- 
lant and an approver in an appeal, viz. 

If the appellant vanquiſh he ſhall be quit, but if an 
approver vanquiſh he may notwithſtanding be executed. 
An, 17 E. T. Hill. Rot. 24 Glouc. Rex. where the ap- 
prover, though vanquiſhed, was hanged. 

If an approver appeal twenty he muſt fight with them 
all, one after another. But if divers approvers appeal one, 
if he vanquiſh one, he is quit againſt all the reſt, 

The appellant and the defendant both of them before 
the day of battail do ſue to the king by petition for as 
many privy-ſeals as ſhould be needful for the providing 
of armour, weapons, armourer, proctor, and certain meg 
to be of their councel, at the king's charge, which the 
king accordingly granteth, 


4 Vide Plac. coram Reg, apud Ebor, T. Paſch. rx E II. rot. 118, 
here two avoided combate by feigning they were Clerici j but notwith- 
ſtanding they were committed to the marſha l. Th 

C3 
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Thus farr out of Sir Edward Windham's book, where- 


unto 1 ſhall add what I have farther met with upon this 


ſubject out of antient manuſcript. 


| The Manner of Ordenaunce withinne Lifts". 


IRST, the quarels and billes of the appellant and de- 

fendaunt ſhall be pleded in the court before conſtable 
and mareſchall, and when they may not make prefe by 
witneſs, nor by nove othir maner, but determine their 
quarels by ſtrength, that one to prove his entent upon 
that othir, and that othir in the ſame wiſe to defende 
him, the conſtable hath power to joyn the battail, as viker- 
general under God and the king; and the bataill joyned 
by the conſtable he ſhall aſſigne theym day and place, fo 
that the day be nat within forty dayes after the ſeid ba- 
faill ſo joyned, but onely by aſſent of the ſeid appelaunt 
and defendaunt, awardying them than, howe many ma- 
net wepens euerych of theym ſhall have, that is, to wite, 
gleyve, long ſwerd, ſhort ſwerd, and dagger. Alſo that 
the appellaunt and defendaunt fynd fafficient ꝓlegges that 
everych of them ſhall come to his journey, the appelaunt 
to make his profe upon the defendaunt, and the defen- 
daunt in his defence on the appelaunt, and there to be 
there youyn hour and terme and ſonne to make his profe, 


and to be at the farreſt within the lifts to acquite his 


plegge, and in likewiſe of the defendaunt. And that 


none of them doe none harme, damage, awayte, aſſault, 
ne none othir damage, nor envye by them, noa by none 


of their friends, wellwilters, nor none othir perſon. 


Ex vetuſto codice MS. in bibl Se'dzaiana, 
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The making of the Lifts. 


T H E kynge ſhall fynde the feld to fyght on, and the 
lyſts ſhall be made at the mare ſchall's deviſe : and it 


is to be conſidered bitwene the conſtable and mareſchal, 
that the liſts be ſixty pace of length, and forty pace of 
widneſs, and that the ground be hard, ſtable, and ſted- 
faſt, and evynly made, and without grete ſtones; and 
the ground plat, and that the gates of the lyſts be ſhette 

with gode barrers, and wele kept with ſerjeants of armes, 
and that the liſts be wele and ſtrongly barred all about; 
and that they ſuffre not the folk without to nigh the liſts 
by four fote; and a gate in the eſt, and anothir in the 
weſt, with gode and ſtronge barres of ſeven fote high or 


more, that an hors may nat lepe over. 


Appearaunce of the Pleggs. 


HE day of the bataile the kyng ſhall ſitte in a ſtage 
in a ſcaffold an high, and a place ſhall be made for 
the conſtable and mareſchal at the foot of the ſteyre of 
the ſaid ſcaffold where they ſhall ſitte; and then the 
pleggs of the appellaunt and defendaunt ſhull be called to 
come into the lyſts before the kynge, and to be preſent 
in the court as priſoners till the appellaunt and defen- 
daunt be come into the liſts, and haye made her 


othes, 


Receyving of the Appelaunt. 


W HAN the appelaunt cometh to the jourt ey, 
he ſhall come to the gate of the liſts in the eſt, in 

ſuch wiſe as he will fight with his wepens aſſigned by the 
„ court; 
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court ; and there he ſhall abide till he be brought in by 
the conſtable, ſo that when he is come to the ſeid gate, 
the conſtable and mareſchall ſhull go togidir, and the 
conſtable ſhull axe hym what man he is that is come armed 
to the gate of the liſts, and what is his name, and why 
he cometh ? and the appellaunt ſhall fey, I am ſuch a 
man A. B. appellaunt, that am armed and horſed, and 
am come to the gate of thiſe liſts to aſke entre to do my 
devoir, and prove myn entent ayenſt C, de D. and to ac- 
quyte my pleggs: and then the conſtable ſhall opyn the 
vyſer of his baſnet, ſo that he ſee opynly his viſage, and 
that it be the ſame man that is the appelaunt. And af- 
ter that he ſhall do opyn the gate of the liſts and do nim 
come in with his ſeid armers, wepyns, and vitailes, and 
other leefull neceſſaryes upon him; and alſo his counſaill 
with him, and bring hym before the kyng, and then to his 
place, where he ſhall abide till the defendaunt be come. 


Diſcharging of the Pleggs. 


ALSO the appellaunt ſhall require the conſtable and ma- 
reſchall to deliver his pleggs, and to diſcharge theym 
of their pleggery; and the conſtable and mareſchall ſhull 


aſke leve of the king to acqyte his pleggs after that the 
appelaunt is come into the lyſts to do his devoir, , 


The firſt Callyng of the Deſendaunt. 


ND if the defendaunt come not betimes to his 
journey, the kyng ſhall commaund the counſtable 
to do call him by the mareſchall, and the mareſchall 
ſhull commaund his lieutenant, and the lieutenaunt 
ſhull commaund the mareſchall of herauldes of the ſouth 
* | yt 
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yf it be in the marche of Clarenceux ; and if the ba- 
taile be beyond Trent in the marche of the kyng No- 
reys, the mareſchall of the kynge of the North ſhall 
make the crye, and in defaute of hym an herauld of the 
marche of the kyng Noreys ſhall crye in this wile, 
Oiez, Oiez, Oiez, C. de D. defendaunt, cometh to your 
journey that ye have entirpriſed at this day, to acquite 
your pleggs before the kyng, conſtable, and mareſchal, to 
defende you ayenſt A. B. appellaunt of that he hath putte 
upon you; and yf he come not betimes, he ſhall be called thrys 
at the four corners of the liſts, and att the ſecond tyme the 
herauld ſhall fey att the end of the crye, for the day paſſeth 
faſt. And yf he come nat by times at the ſecond crye, 
the heraufds ſhall crye by commaundment of the con- 
ſtable and mareſchall the third tyme ayen, bitwene the 
the hour of tierce and midday at the ferreſt, and he ſhall 
ſay at the begynning C. de D. defendaunt, ſaveth your 
worſhip, and cometh to your journey, that ye have en- 
tirpriſed at this day. And att the end of the crye the 
day paſſeth faſt, and the hour of midday is nygh, and 
that ye come by that hour at the ferreſt on perill that long- 
eth thereto, 


How the Time of their Entree and Array ſhall 
be regefired by the Conſtable's Clerk, 


LSO the conſtable's clerk ſhall entre in his regeſtre her 
comyng, and the tyme of theire comyng, and how 
they entre the lyſts on fote, or on horſ{back ; and how they 
ben armed, and the colour of the horſes, and how the 
horſes ben armed, for thynge that might fall of enbeſelynge 
of their horſes and harneyſes. 


T 2 Alſa 
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Alſo that the conſtable take hede to the kyng if the 
kyng wole aſſign eny -of his knyghtes of worſhip to 
counſaill theym. 


The Eramynacion of their Wepenes. 


LS O the conſtable and mareſchall ſnull ſend after 
their ſperes, and do cutte them off even me- 
ſure, | 


The Keping of the Appelaunt's Place. 


LS © the conſtable ſhall ſend two knights, or two 
{quires to the appelaunt to kepe his place, that he 
nſe, ne hide no charme, ne carecte within the ground in 


his one perſone, nor by none othir till he have made 
his othe ; and in likewiſe ſhall be done to the defen- 
daunt. | 


To enquire and know the Kyng's Will for 
makyng of ther Othes. 


AL 8 O. the conſtable ſhall wite kyng's wille, whe- 

thir his othe ſhall be made before the kyng, or that 
the kyng wole, that it be made in the lyſts before con- 
ſtable and mareſchall. 


How the Appelaunt ſhall be ſent fore. 


AL 80 the conſtable ſhall ſend by the mareſchall, firſt 

aftir the appelaunt to make his oath with his coun- 
ſeill; and firſt before the making of his othe, the con- 
ſtable ſhall aſke of his counſeill, yt they will make 
eny 
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eny moo proteſtacions, that they put forth all her pro- 
reſtacions, for after that they ſhall make noe moo pro- 


teſtacions. 


How the Conflable's Clerk fhall ley forth a Croſſe, 
and a Maſſeboke for the Othes. 


A 8 O the conſtable ſhall have a clerk that ſhall ley 

forth a croſſe with a crucifix, and an opyn maſsboke 
writyn with the holy goſpells. And the clerke ſhall turne 
the boke to the canon of the maſſe, and turne up the cru- 
cifix of the boke. 


The Redyng of the Bille of the Appelaunt and 
the firſt Othe. * -; 


HE conſtable ſhall do his clerke rede his bill thurgh, 
and then the conſtable ſhall ſey to the appelaunt, and 
nempne his name: Ye know this bille, and this glove, 
that ye gave up in our court before us; ye ſhull ley your 
right hand upon the croſſe and on the goſpells, that your 
bille is trewe in all poynts, from the begynning of the 
quarrel conteyned in this bill to the end ; and that is your 
entent to prove upon the ſeid C. de D. defendaunt, fo 
God you help and the holy goſpells. And then he ſhall 
be brought to his place ayen, and the conſtable ſhall do 
calle by the mareſchall the defendaunt, and there ſhall be 
done to him in like maner as to the appelaunt. But 
that they both two att her firſt othe ſhall ſett him on her 
knees, or by favour of the conſtable and mareſchall, they 
mull ſtand on her fete. 
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The ſecond Othe. 


AFTER that the conſtable ſhall do brynge by the mareſ- 

chal the appellaunt before theym ; and the con- 
ſtable, yf he wole, may licence hym to ſitte before theym 
at this othe; and the conſtable ſhall ſey, A. de B. ye ſhull 
ley your hand ayen on the holy goſpels, and ſwere, that 
ye ſhull have no moo wepnes or poynts, but tho that ben 
aſſigned you by the conſtable and mareſchall, that is to 
wyte gleyve, long ſwerd, ſhort ſwerd, and dagger; nor no 
knyfe, ſmall ne grete, ne none engine, ne none othir in- 
ſtrument with poynt; nor ſtone of vertue, nor hearb of 
virtue, nor charme, nor experement, nor none othir en- 
chauntment by you, nor for you, whereby ye truſt the 
better to overcome the ſaid C. de D. your adverſarie, that 
ſhall come ayens you within thiſe lyſts in his defence ; 
nor that ye truſt in none othir thynge propirly, but in 
God and your body, and your trewe quarrell ; ſo God you 
help, and all hallowes, and the holy goſpells. And after 
that he ſhall be brought to his place ayen, and the keepers 
of the place voided: and the fame ordenaunce ſhall be 
done on the defendaunt of this othe. 


The thirde Othe. 


AFTERWARD the conſtable and mareſchal ſhull ſend 
after bothe to come before theym, and the conſtable 
ſhall name the appelaunt and afterward the defendaunt, 
and the conſtable ſhall ſey, take everych of you othir by 
the right hand, and I defend you that none of you be ſo 
hardy to handill other in evill matiner by your handes, 
on parell, that wole falle, and by your feithes : and ye 
| ſhull 
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ſhull ley your left hands on the boks, and the conſtable 
ſhall ſey, I chardg you A. B. appellaunt, by your feith, 
that ye take in the bandes of ur adverſarie C. de D. and 
by all hallowes, and the holy goſpels, that ye ſhull doe 
your power and entent by all the weyes that ye may to 
prove your entent, and appele upon C. de D. your adver- 
ſary and defendaunt, and to make him yield him into your 
hands, and to crye, and fey, Creant; or to do hym dey by 
your hand, before that ye depart out of thiſe liſts by the 
time of the ſonne that is aſſigned you by us conſtable and 
mareſchall by your faith ; and ſo God you help, and his 
hallowes, and the holy goſpells. And in the ſame man- 
ner ſhall be done in all points to the defendaunt, and then 
every ych of theym ſhall be brought to his place, and her 
counſeill voided everych from his cleaunt, and her ſer- 
vaunts. | 


The firſt Proclamation after the Entre and Othes 
e the Partyes. 


HAT no man approach to the lyſts by four fote on 
peyn, &c. after thiſe othes made, an heraulde, by 


aſſignment of the conſtable and mareſchall, ſhall crye at 


the four corners of the liſts in manner that followeth : 
Oiez, Oiez, Oiez, We charge and commaund you on the 
behalfe of the kyng, and of conſtable, and mareſchall, that 
noe perſon of grete value, nor of ſmall eſtate, of what con- 
dicion ſoever he be, be ſo hardy to approche the lyits by 
four fote; nor to ſpeake worde, no to make crye, counte- 
naunce, ſemblaunt, nor noyſe, whereby any of thiſe two par- 
ties A. D. and C. D. appelaunt and defendaunt, may take 
advantage one of anothir by your tckyn, on perell to leſe 
life and lyme and his godes, at the kyug's wil. 
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The Aſignement of. the Place for the Kyngs at 
Armes and Herauldes. 


FTERWARD the conſtable and mareſchal ſhall aſſigne 

a place for the kyngs at armes, and the herauldes to- 
gidir, where they may ſee all her fetes within lyſts, aud 
to be nere if they be called ; for after that tyme the my- 
niſtracion of the appelaunt and defendaunt is theirs, that 
is to wite, yf the appelaunt or defendaunt have forgotyn 
any thinge in her confeſſion, than the herauldes ſhull be 
called to do a confeſſour come ſecretly for diſclaundry of 
the people, and yf they will eat or drynke of their vi- 
tailes that they have brought with theym within the liſts, 
the herauldes ſhall ſherve theym, and none othir perſone. 
And yf the appelaunt wole ete or drynke, he ſhall aſke 
leve firſt of his adverſary, and the appelaunt and defen- 
daunt ſhall be of one accorde. And afterward the kyng's 
herauld ſhall goe to the conſtable and mareſchall, and 
lete theym know their will. And afterward the con- 
flable and mareſchal and the herauld ſhull go to the kyng 
to aſke leve to ete or drynke, or in caas yf the appelaunt 
or deſendaunt wole do othir privy neceſſaryes, the miny- 
ſtration ſhall be done by the heraulds and the purcy- 


vaunts. 


Voidaunce of the Lyftes. 


FTERWARD the conſtable and mareſchall ſhull voide 

the lifts of all manere people, except a knight and 

two ſquyers for the conſtable, and one knight and two 
ſquyers for the mareſcha'l, that ſhull be armed on their bo- 
dyes, but everych of they ſhail have iu his hand one ſpere 
without 
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without iryn, to depart theym whan the kyng cryeth Hoo, 
in maner as was uſed in old tyme. The conſtable ſhall 
not have within the lyſts but a knyght and two ſquiers, and 
the mareſchall a knyght his lieutenant, and two ſquiers, 
which ſhall be armed on their bodyes ; but they ſhall ne- 
thir bere ſwerds, baſelards, knyfes, ne daggers in the liſts : 
and they that longen to the conſtable (hull keep one corner, 
and ſitt alowe on the ground; and they that longen to 
the mareſchall ſhall kepe anothir corner alowe in like ma- 
ner : and there ſhull be no more rulers within the liſts, 
but the conſtable and mareſchall : and yf the kyng be 
nat preſent, than the conſtable and mareſchall ſhall kepe 
the kyng's place, and their lieutenauntes ſhall be in the 
felde. | | 


The Syiting of the Conſtable. 


FTERWARD the conſtable alone ſhall ſitte hym 
alowe in a ſeige before the kyng in the lyſts as his 
viker general, and the conſtable ſhull ſend his lieutenant 
to the appelaunt to accompanye hym and the mareſchall, 
or his lieutenaunt ſhull accompanye the defendaunt : and 
the conſtable ſitting ſhall ſey this ſentence, with high vois, 
Leſſez les alier, leſſez lex alier, leſſez lez alier & faire lour 
devoire, And after that, in the kyng's preſence, the ap- 
pelaunt ſhall goe to the defendaunt, and aſſaile hym vi- 
gerouſly, and that othir ſhall defend hym wyſely. And the 
conſtable and mareſchall ſhall alwey be nigh, or her lieu- 
tenaunt, to here or write yf eny of them ſpeke or crye, 
or make eny ſigne to yeld hym or his quarrel, and to take 
hede if the kyng crye Hoo, than they that ben in the 
liſts with the conſtable and mareſhall, ſhall caſt her ſperes 
bitwene the appelaunt and defendaunt, and ſuffre nat 
U that 
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that one come nere that othir, til the kyng have ſeide 


bis wille or do crye eſtſones by the conſtable, 4rer 


leſſez lez alier, & faire lour devoire. 


For the Defendaunt, f he come not before the 


the Hour of Midday. 


UT howbeit that the conſtable have yeven hour and 

terme to the defendaunt to come to his journey, never- 
theleſs though he tarry to the hour of midday, the judg- 
ment ſhall nat of right go ayenſt him, be it in cauſe of 
treaſon or othir cauſe ; but not ſo of the appelaunt, for he 
mult kepe his hour and terme lympted by the court with- 
out any withdrawyng or excuſe, be it in cauſe of treaſon, 
or other cauſe, 


The Serchying of the IWepyns. 


ND the appelaunt and defendaunt ſhall be ſerched by 
the conſtable and mareſchall of her wepenes, that 
they be avowable, without any maner engine diſavowable. 
And if they be othir than reſon wole, they ſhall thurghly 
be voided ; for reſon nor gode feithe, nor law of armes 


| ſhall ſuffre no mal engine, nor trechery in ſo great a fete. 


And it is to wite, that the appelaunt and defendaunt may 
arme hem as ſurely on their bodies, as they ſeme gode, 
and to have targe and pavys in the liſtys, bicaule it is 
but armury, but it moſte be without any engine therein 
diſavowable ; howbeit that that one have it, and that othir 
have none, and if it happe that one of hem would make 
his gleyve ſhorter than the meſure of the ſtandard, nathe- 


leſſe that othir may have of the length of the ſtandard, 
| if 
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if he wole aſke it of the court : but if the gleyves paſs 
the ſaid meaſure of the ſtandard, that one ſhall be made 


of evyn meaſure after that othir, 


If the Parties be diſſevered or departed, what 
ſhall be done. 


URTHERMORE, it is diligently to be conſidered by 
the conſtable and mareſchall, that if the kyng wole 
do the parties fighting to depart, reſt, or abide for any 
cauſe what ſo it be, that they take gode kepe how they ben 
departed, ſo that they be in the ſame eſtate and degree ia 
all things, yf the kynge wole ſuffer or do them go ayen 
togidir ; and alſo, that they have gode wacche, and kepe 
to theym yf any of theym ſpeke to othir, be it to yield 
him or any thinge els; for to theym perteyneth the wit- 
neſſe and the recorde of their wordes, and to none othir. j 


The Payne of hym that is diſcumfite. 


ND if the ſaid batail be in cauſe of treſon, he that 

is convy and diſcumfite, ſhall be unarmed in the 

liſts by the commandment of the conſtable and mareſ- 
chall, and a corner of the lyſts brokyn up in reproche of 
hym, whereby he ſhall be drawen out with horſes from 
the place where he is ſo unarmed, thurgh the liſts, unto 
the place of juyſe, where he ſhall be heded or hanged 
after the uſage of the countree ; which thynge perteyneth 
to the mareſchall to overſce and do by his office, and to 
put it in execution, and to go or ride alweyes on that one 
ſide of hym, till it be all done and performed, and that 
as wele of the appelaunt as of the defendaunt, for gode 
faith and right of armes wole that the appelaunt ronne in 
the ſame payn that the defendaunt ſhold yf he were con- 


vict and diſcomfite. 
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If the Quarell be taken into the Kyng's Hand. 


ND if it happed fo that the kyng wold take the quar- 
rel in his hand, and make theym accorded, and lete 
them fight no more, than the conſtable takyng that one 
party, and the mareſchall that othir, ſhall bring them be- 
fore the kyng, and he ſhewyng them his wille, the con- 
ſtable and mareſchall ſhull bring them to one of the gates 
of the liſts with her wepyns, horſes, and armuryes, like 
as they have and been found, whan the king taketh the 
quarrel into his hand, and fo ſhull they evynly be brought 
out att the porte of the lyſts, ſo that that one go nat be- 
fore that othir by no way in no thinge; for after that 
the kynge haye take the quarrell in his hand, it were not 
honeſt that eny of the parties ſhuld have more diſhonour 
one more than an othir ; for it hath ben ſeide by many 
ancien people, that he that goeth tirſt out of the liſts hath 
the diſhonour, and that as wele in cauſe of treſon as in 
any othir cauſe. 


For the Faux Lyſtes. 


AND it is to wite, that there moſt be faux lifts without 

the principal liſts, bitwene the which the people of 
the conſtable and mareſchal, and the kyng's ſergeauntz of 
armes ſhull ſtond to kepe and defende, yf eny perſone 
will make any offence or affraye ayenſt the cryes made in 
the court, or any thing that might be ayenſt the kyng's 
mageſtee, or law of armes ; and thiſe people ſhull be 
armed att all poynteg. 


OR 
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What People the Conflable and Mareſchall fhull 


have. 


HE conſtable ſhall have there as many men of armes 
as hym ſemeth gode, and the mareſchall elſo, which 
people ſhull have the kepying as it is aforeſeid. 


The Kepying of the Ports of the Lifts. 


HE kyng's ſergeauntz of arms ſhull kepe the ports of 
the liſts, and make arreſtes yf any ſhull be made by 
commaundment of conſtable and mareſchall. 


The Feez perteyning to my Lord. — 


TH mareſchall's fee is all the wepyns, horſes, and ar- 

murers, as wele of the appelaunt as of the defen- 
daunt, whereof they have diſmyſſed theym, or letyn from 
theym, after that they ben entred into the liſts; and all 
the wepyns, horſes, and armurers of him that is diſcum- 
fite, be it the appelaunt or the defendaunt; and the liſts, 
barrers, and ſcaffolds of the ſame. 


For Cryme that is othir than Treſon. 


ND yf the cryme be othir than treſon, he that is 

convict ſhall be unarmed, and ameſne out of the 
liſts to his juyce, as wele of the appelaunt as of the de- 
fendaunt ; but he ſhall nat be drawen, but yf it be in 
cauſe of treaſon, 


For 


9 — 
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For Hym that is convił, uf it be in Action * 


Armes. 


ND if the cryme be in accion of armes, he that 
is convict and diſcumfited ſhall be unarmed, and 


| boutz horſe out of the lyſts without othir juyſe. 


This fhall be the firft C rye that ſhall be made 
ſone after the Kyng's Comyng, at his own 
Luft and Commaundment. 


E charge and commaund you in the name of the moſt 
high and excellent prynce, or ſoverayn lord the 
kyng of England, and of France, and lord of Ireland, 
and on the behalfe of conſtable and mareſchall, that no 
maner of man, of what degree, eſtate, or condicion that 
ever he be of, be {o hardy to approche, ne entre within 
the barrers, ne the liſts of this place, nor no party there- 
df, except ſuch perſones as are aſſigned thereto, and ap- 
pointed by the kyng and his counſeil, or els by the con- 
ſtable and mareſchall, upon peyn of empriſonment, and 
his body and goodes at the kyng's wille. 


This hull be the ſecond Crye, what Time the 


Parties are cum into the Place. 


WE charge and commaund you in the name of the 
moſt high and excelent prynce, our ſoverain lord 


the kyng of England, and of Fraunce, and lord of Ire- 


land, and on the behalve of conſtable and mareſchall, that 
no maner of man, of what degree, eſtate, or condicion 


hat ever he be of, be ſo hardy to make any manner noyſe 


I or 
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or cry whatſoeyer, they ſee or here in this ſame felde done 
bitwene thiſe two parties that are comen to do and per- 
fourme certeyne fetes of armes at this time; and alſo, 
that no mauer man be ſo hardy to make no maner ſem- 
blavace, tokin, nor countenance in no maner wiſe to no party, 
whereby that any of them may rake any manner comforte, 
warnyng, or advantage by, on peyn of empriſonment, 
and his body and godes at the kyng's wille. | 


CH AP. XVI. 
Trial by Fire and Water Ordale. 


THIS kind of trial is deduced ® from a Saxon original 
Ordale, . ſignifying judicium equum, juſtum, indiffe- 
rens; an upright, juſt, and indifferent judgment. 

That our anceſtors the Saxons (when Pagans) were 
much addicted to divination, we have the teſtimony of 
Tacitus“; who faith, that they made ſpecial obſervations 
on the flying of birds, as alſo on their notes. So like- 
wiſe on the neighing of horſes. And that when they went 
to war againſt a people, in caſe it hapned that they did 
intercept one of their enemies party, they would cauſe a 
duel to be fought betwixt one of their own men and him, 
and divine the ſucceſs of their whole army by taking notice 
which of thoſe two obtained the victory. 

Nor is it.improbable, but that they then in ſome caſes, 
both civil and criminal, uſed this or ſome ſuch kind of 
judgment (ſcil. by Fire and Water Ordale) which, when 
they became Chriſtians, they waived not; for that theſe 
tryalls were antiently practiſed by them, we have apparent 
teſtimony from the laws of king Ina (one of our Weſt- 


a Dit. Will. Sumneri, Sax. Lat. Angl. imp. Oxon. 1659. b De 
moribus Germanorum, cap. 19, Videſis Anaelcta Brit, per V. Cl. J. Sel- 
den, lib. 2. cap. 8. 
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Saxon kings) who began his reign in the year of Chriſt 
710, 

The manner of proceeding herein was either by fire or 
water, as from king Athelſtan's law ©, I ſhall here take 
notice De Ordalio pracipimus in nomine Dei, Gc. 
Concerning Ordale we command, in the name of God, and 
by the precept of our archbiſhops and biſhops, that no 
man enter into the church after the fire is brought in, 
wherewith the judgment is to be made hot, except the 
prieſt and he who is to undergo the tryal. And let there 
be meaſured nine foot from the ſtake unto the mark, ac- 
cording to the meaſure of his foot who is to come thus to 
judgment. 

And if the tryal be by water, let it be made hot till it 
boyle, in a veſſell of iron, braſs, lead, or clay: and if 
it be ſingle, let his hand be put therein after a ſtone or 
ſtock, up to his wreſt; but if the accuſation be threefold, 
then to his elbow. And when the judgment ſhall be pre- 
pared, let two men be brought i in on each ſide, to make 
experiment that it be as hot as is afore expreſt. 

Let as many alſo come in on each fide the judgment, 
along the church; and let them be faſting, and abſtain 
from their wives that night ; and the prieſt ſhall ſprinkle 
holy water on them, and give them the text of the Holy 
Goſpel to kiſs, as alſo the ſign of the croſs. And no man 
ſhall make the fire any longer than whilſt the benediQion 
| beginneth ; but ſhall caſt the iron upon the coales untill 
the laſt collect. Afterward it ſhall be put upon the * * 
without any more words, then that they pray earneſtly to 
God, that he will vouchſafe to manifeſt the truth therein. 
Then ſhall the perſon accuſed drink holy water, and his 


© Analecta Angle. Prit. lib, 2, cap. 8. Inter Leges Athelſtani, cap. 30. 
Videſis Chron. Joh. Brompt. col. 844. * I. 5. Videſis etiam Jani 
Ang. p. Ia, 113, 114, 115. 
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hand wherewith he ſhall carry the judgment ſhall be ſprin- 
kled there with; and ſo let him go the nine foot meaſured, 
being diſtinguiſhed by three and three. 
At the firſt mark next to the ſtake he ſhall ſet his right foot, 
and at the ſecond his left foot, and thence he ſhall remove his 
right foot unto the third mark, where he ſhall throw down 
the iron, and haſten to the holy altar; which done, his 
hand ſhall be ſealed up, and the third day after viewed, 
whether it be clean or unclean, where it was ſo ſealed. 
And. he who ſhall tranſgreſs theſe laws, let the ordale 
Judgment. or tryal be done upon him, that he pay 1208, 
for a fine or mul. 
Touching the tryal by cold water ordale, I have here 
ſubjoyned what the author of the Antiquities of the Bri- 
tannick Church, from certain antient Miſſalls, hath ſet“ 
forth, viz. Peractis, ut ante, trium dierum jejuniis, &c. 
The three dayes faſt and other holy duties performed 
(as in the tryal by fire ordale) holy water is given unto the 
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party accuſed, Which be is to drink with this following Hl 
execration; Let this water be to thee now for a tryal. 1 
Whereupon this following conjuration is to be uſed to the al 
cold water wherein the ſuppoſed guilty is to be put, viz. q 
I adjure thee, O thou water, in the name of the Father a 
Almighty, who created thee in the beginning, command- 1 
ing thy uſe for humane neceſſities, and that thou ſhouldeft | Ul 


be ſeparated from the water above. I adjure thee, by the 
unſpeakable name of the Lord Jeſus Chriſt, Son of the { 
living God, under whoſe feet the ſea and element being 
ſevered, whs trode upon; and who was pleaſed to be bap- 
tized in the watry element. I alſo adjure thee by the 
Holy Ghoſt, which deſcended upon the Lord when he was 
baptized. I adjure thee likewiſe by the name of the holy 
and individual Trinity, by whoſe will the element of was 


Page 104. 


. | ters 
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ters was divided, and the people of Iſrael forthwith paſſed 
thorough dry foot; at whoſe invocation the prophet Heli- 
| ſeas cauſed the axe, which fell out of the helve, to ſwim 
upon the water, that thou do not in any manner receive 
this man N. if he be guilty of what he is accuſed, by his 
act, conſent, or knowledge, or any other device; but 
make him ſwim upon thee ; to the end there may be no 
counterfeiting with thee, or any exploit of the enemy, that 
may diſguiſe it. And by the name of Chriſt we command 
thee, that for his ſake thou obey us, unto whom every 
creature doth ſervice ; whom Cherubim and Seraphim do 
praiſe; ſaying, Holy, Holy, Holy, Lord God of Hoſts, 
who ruleth and reigneth world without end. 

And aſterwards, other exorciſms being recited, the 
perſon ſuppoſed guilty, putting off his garments, is to be 
caſt This thumbs and toes tyed together with cords] into 
the water; into which if he ſink, he is freed ; but i in caſe 
he ſwim, then to be condemned, 

5 Some inſtances there are in our publick hiſtory of this 
realm, of certain perſons who underwent this kind of 
tryal e; as of Emma, mother to king Edward the confeſ- 
for, whereunto I refer my reader. 

And I find, f that Ogerus Dapifer being ſhireeve of 
Norfolk and Suffolk, in 12 Hen. II. in his accompt for 
that year, upon record in the Exchequer— reddit compo- 
tum de catallis fugitivorum, & eorum qui perierunt in ju- 
dicio aque; viz. de Ricardo Haiward 4s. 7d. &c. 

Nor was this law totally out of uſe with us until king 
Henry III. (in the third year of his reign) did aboliſh it, 
as will appear from his ſpecial precept , which I have here 
tranſcribed from the record, 


e H. Knighton, cap. 8. [Angl. hiſt. Script. antiq, col. 2329.] f Ex 
magno Rot, Pipz de an. 12 Hen. II. # Pat, 3 Hen. III. p. 2. m. 3. 
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De juſticia facienda, loco Ignis & Aquæ. 
* EX dilecto & fideli ſuo Philipþo de Ulecote, & focus ſuis 


Juſticiariis itinerantibus in com. Cumor. Weſtmerl. & 
Lanc. ſalutem. Quia dubitum fuit & non determinatum, 
ante inceptionem itineris veſtri, quo judicio adducendi ſunt 
illi, qui rectati ſunt de latrocinio, murdro, incendio, & hiis 
ſimilibus, cum prohibitum fit per eccleſiam romanam judicium 
ignis & aque ; proviſum eft a conſilio naſtro, ad preſens, ut 
in hoc itinere fic fiet de reflatis & hujuſmedi exceſſibus 
viz, quod illi qui rectati ſunt de criminibus prædictis majo- 
ribus ; & de eis habeatur ſuſpicio quod culpabiles ſint de eo 
unde reftati ſunt; de quibus etiam licet regnum noſtrum ab- 
jurarent adhuc fuſpicio eſſet quod peſtea malefacerent, tene- 
antur in priſona naſtra, & ſalvo cuſtodiantur, ita quod non 
incurrant periculum vitæ vel membrorum occaſione p̃riſonæ 
naſtræ. Illi vero, qui mediis criminibus refati fuerint, & 
quibus competeret judicium ignis vel aque, fi non eſſet pro- 
hibitum, & de quibus fe regnum noſtrum abjurent, nulla 
fuerit poftea malefaciendi ſuſpicio, regnum naſtrum abjurent. 
Ih vero, qui minoribus rectati fuerint criminibus, nec de eis 
Fuerit mali ſuſpicio, ſalvos & ſecuros plegios inveniant de fide- 
litate, & pace naſtra conſervanda, & fic dimittantur in terra 
noſtra. Cum igitur nichil certius providit in hac parte con- 
ſilium noſtrum ad praſens, relinquimus diſcretioni veſiræ 
hunc ordinem prædictum obſervandum in hoc itinere veſtro; 
ut qui priſonas hominum, formam delifti, & ipſarum rerum 
veritatem melius cognoſcere poteritis in hoc ordine, ſecundum 
diſcretiones & conſcientias veſtras, in hujuſmadi procedatis. 
Et in hujus rei teſtimonium, &c. T. domino P. Winton, 
epiſcopo apud Weftm. 26 die Fan. Eodem modo ſcribitur juſtis. 
itinerantibus per Angliam. 
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CHAP. XXVII. 
Wager of Law. 


HUS much concerning tryals by 12 men, in matters 

of title. But beſides this, in actions of debt there 
hath been antiently another manner of tryal, which Mill 
continues in practice for ſmall ſumms of mony throughout 
divers parts of this realm; viz. where apparent proof is 
not made on the plantiff s part the defendant is admitted 
to wage his law; i. e. to take his own oath, that he 
oweth nothing at all to the plaintiff; and to bring as many 
credible perſons as the court ſhall aſſigne to make oath, 
that they believe he ſwears true: which manner of waging 
law (as they call it) is very antient, as may ſeem from 
what Mr. Lambard obſcrveth thereof, though there * j in 
caſes criminal. 


CHAP, XXVIII. 
Puniſhment in Caſes Criminal. 


\HAT the puniſhment of felons by death, with hang- 

ing upon gallows, is very antient, appears from king 
Ina's law, who (reigning almoſt a thouſand years ſince) 
fo'* ordained ; which law and practice accordingly con- 
tinned in force till the Norman conqueſt. Howbeit then, 
king William the firſt inhibiting d it, appointed e, that in- 
ſtead thereof the puniſhment ſhould be, pulling out eyes, 
gelding, or cutting off hands or foot, according to the 


* Explic. rerum & verborum, vocab. Purgatio. 2 Inter Leges 
Ine, per Lamb. n.-23, Chron. Joh. Brompt. col. 763. n. 26. b In- 
ter Leges Will. Con. in lib. rub, in Scacc. f. 162. b. Ee apud Lamb. f. 


26. a. c Ibid. 
greatneſs 


, : * 


HISTORY n ANTIQUITIES, Ac. 16g 


greatneſs of the offence ; to the end they might live and 
be a terror to others ; as were thoſe Welchmen, of whom 
Flor. Wigorn. ia his annals (viz. an. 1098) makes men- 


tion, who, for treaſon, had their hands, feet, and ſtones 


cut off; and likewiſe their eyes pulled out. 


Rapinas Curialium, faith William of Malmeſbury, furta, 


ftupra, edicto compeſeuit, deprehenſis cculos, cum teſticulis 
evelli pracipiens. For the better veryfying of which teſti- 
mony, there is a miracle reported by Mr. Fox in his 
Martyrologie 4, of one Elivard of Weſton Regis in Bed- 
fordſhire, who being convicted in the time of king 
Henry II. for ſtealing of a pair of hedging gloves and a 
whetſtone, and for the ſame offence loſt his eyes and geni- 
rals, was, through his devout prayers made at the ſhrine 
of St. Thomas of Canterbury, reſtored to them 
again, | | 

This kind of puniſhment continued not long ; for king 
Henry I. in the year 1108 (which was the ninth of his 


reign) decreed e, that for theft and robbery they ſhould 
be hanged : but Brompton places * this conſtitution-in 
the year 1103 (3 Henry I.) Contra trapezitas, quos 
vulgo monetarios vocant, precipuam ſui diligentiam exhi- 
buit ; nullum falſarium, quin pugnum perderet, impune 
abire permittens. N. Malm.— Monetarii jubente rage, com · 
prehenſi, dextris amputatis, ementulantur. R. Hoved. Vi- 
defis Gul, Gemet. de Ducibus Norm. lib. 7. cap. 23. 


And for the beheading of noblemen, the firſt that 1 


read of was Waltheof, earl of Northumberland, who ſaf- 
fered & death in that kind in the year 1075 ok William 


the conqueror.) 


© Sim. Dunelm. col. 231. I. 4- f Chron, 
8 Sim. Dunelm. col. 209. I. 34. 


That 


Lib. 4. f. 292. 
Joh. Brompt col. 1000. I. 48. 
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That felons were alſo put to death by drowning I find 
b by a notable inſtance in 6 Edw. II. where the jury for 
the hundred of Cornylo, in Kent, exhibited a preſent- 
ment unto Hervi de Stanton, and his fellow juſtices itine- 
rant fitting at Canterbury, in the octaves of St. John 
Baptiſt, importing that the prior of Chriſt Church in 
Canterbury did, about ten years then paſt, divert the 
courſe of a certain water, called Geſtling, in which ſuch 
felons as were condemned to death within the before ſpe- 
cified hundred ought to ſuffer judgment by drowning. 

It ſeems that the decree of king Henry I. for putting to 
death ſuch as ſhould be convicted of theft and robbery 
by hanging was not uſed in the county palatinate of 
Cheſter ; for by an account of Will. de Melton, chamber- 
lain of Cheſter in 29 Edw. I. it appears i that they were 
beheaded, and that the juſtices of peace in that ſhire did 
receive twelye pence a piece from the king, for the head 
of every one which was cut off by their officers. 

And Bromley, in the argument * of Pledall's caſe, to 
ſhew what effects conſiderations of bloud and kindred 
hath in our law, amongſt other things affirmeth, that when 
upon an appeal of murder the appelle was found guilty, 
the antient uſage was, that all the blood of the party 
murdered did draw the murderer by a long rope to his 
execution, which, he ſaith, was grounded upon the loſs 
which the whole blood had by the murder of one of 
them; and for their common revenge, and the affection 
which they all were ſuppoſed to bear to the party . 
that cuſtome was uſed. | | 


Ex vet. cod. MS. penes Rog. Twyſden bar. p. 108. 1 In qui 
dam baga tit. Ceſtria, penes theſ. & camerar. ſcacc. & Mich. 3. 


& 8 Eliz. in banco reg. Plowd. Rep. f. 306, b. 
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CHAP. XXIX. 


Of the Four Terms, . ſc. Hilary, Eaſter, 
Trinity, and Michaelmaſs, their Original. 


HAT theſe portions of the year aſſigned for the 
king's juſtices of his courts at Weſtminſter, to hold 
plea of all cauſes appertaining to their juriſdiftion, were 
at firſt ordained and inſtituted by king William I. there 
are not a few, who reſting upon the credit of Polydore 
Virgil, Holinſhed, or ſome other late chroniclers, do 
without further diſquiſition believe, though Will. of 
Malmſbury, and our other old hiſtorians of credit ſay 
nothing thereof, to rectify therefore this miſtake, I ſhall 
here briefly exhibit ſome particulars, which I acknow- 
ledge to have gathered from an ample and moſt jndicious 
diſcourſe upon this ſubject, written by the learned Sir 
Henry Spelman, knt. in the year 1614, very well worthy 
to be made publick, wherein he manifeſteth that our Saxon 
and Norman anceſtors dividing the year between God and 
the king (as he expreſſeth) calling thoſe days and parts 
which were aſſigned unto God Dies pacis eccigſiæ, and the 
relidue dies or tempus pacis regis (as the Romans, when 
heathen, had their dies Faſti, and Nefaſti) did make 
choice of theſe ſpecial ſeaſons of the year for their de- 
termining and judging in civil affairs, as exempt por- 
tions of time from that which was by them aſſigned and 
devoted to the ſervice of God and his church, 
And the more cleerly to demonſtrate this he ſheweth, 
that in the league made between king Edw. the elder, 
and Guthrun the Dane, they did forbid ordal and oathes 


a Lamb. de priſcis AngL Leg. cap. 59, 


3 (by 
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(by which name law- tryalls at * time were called) to be 
uſed upon feſtival or right faſting dayes, and from the 
conſtitution made in the ſynod held at Eanham, under 
king Ethelred addeth Fudicium quippe quod Anglice 
erdal dicitur, & juramenta vulgaria, feſtivis temporibus & 
EAkgitimis jejuniis, ſed & ab Adventu Domini, uſq; peſt Oc- 
tabas Epiphanie, & a Septuageſima uſq; ad 15 dies poſt 
paſcha minime excerceantur, ſed fit his temporibus ſumma 
2 inter Chriftianos, ſicut fieri oportet. _ 

Conſonant whereunto he likewiſe citeth the law of king 
Canutus. 

J pe yorbeadap onal, &c. | 

We forbid ordal and oathes on Feaſt Dayes and Em- 
ber Dayes, and from the Advent of our Lord till the 
eighth day after twelfth be paſt, and from Septuageſima 
till fifteen nights after Eaſter. And the ſages have or- 
dained, that St. Edward's day ſhall be: feſtival over all 
England, on the 15th cal. of April, and St. Dunſtan's 
on the 14th cal. of June, and that all Chriſtians, as 
right it is, ſhould keep them hallowed, and in peace. 

So alſo that of king Edward the confeſſor: 

i Aduentu Domini uſq; ad Oftabas Epiphaniæ, pax 
Dei & ſanctæ eccleſia per omne regnum, ſimiliter a Septuageſi- 
ma u/q; ad Oftabas Paſchæ. Item ab Aſcenſione Domini 1093 
ad Octabas Pentecoftes. Item omnibus diebus quatuor tem- 
forum. Item ab omnibus ſabbatis ab hora nona, tertia pet 
meridiem, & tota die ſequenti uſq;, ad diem lunæ. Item 
vigiliis S. Maria, S. Michaelis, S. Johannis Baptiſte, 
apoſtelorum, omnium & ſanctorum, quorum ſolennitas a ſa- 
cerdatsbus:dominicis annunciatur diebus, & omnium ſancto- 
rum in Aal. Novembris, ſemper ab hora nond vigiliarum & 


d Synodus Eanhamenfy ſub rege Ethelre do. © Cannti Leges. 
4 Leges S. Edwardi regis & conf. cap. g. | | 
ubſe> 
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ſubſequente folennitate, Item in parochiis in quibus dedi- 
cationis dies obſervatur, Item in parechiis eccleſiarum, ubi 
propria feftivitas ſancti celebratur. The rubric or title to 
this conſtitution being, De temporibus & diebus pacis 
regis. 

Moreover, out of the cuſtoms of Normandy (received 
by duke William from king Edw. the confeſſor, as in the 
beginning of their old cuſtumary may be ſeen) under the 
title De temporibus quibus leges non debent fiert. 

—— Neotandum autem eſt, quod quedam ſunt tempora in 
quibus leges non debent fieri, nec ſimplices nec apertæ, viz. 
omnia tempora in quibus matrimonia non paſſunt celebrari. 
Eccleſia autem legibus apparentibus, omnes dies feſtivos pro- 
hibet & defendit, viz, ab hora noma die Jovis uſq; ad ortum 
folis die lung ſequente, & omnes dies ſolennes Novem Lec- 
tionum, & ſolennium jejunorum, & dedicationis eccleſie in 
qua duellum eft deducendum : hence obſerving that the term- 
times of the Engliſh and Normans were antiently the 
ſame. | 

Likewiſe out of the laws of king Henry I. under the 
title De ob/ervatione temporis legis faciendi. 

e Viz. ab Adventu Domini uſq; ad Oftabas Epi- 
pbaniæ, & a Septuageſima uſq; ad 15 dies peſt Paſcha, & 
feſtit diebus Quadrageſimalibus, & aliis legitimis jejuniit in 
diebus Veneris & vigiliis Sanftorum Apoſtolorum non eft 
tempus leges faciendi : idem vel jusjurandum (niſi primo de 

fidelitate domini vel concordia) vel bellum, vel ferri, vel 
aque, vel legis exattiones traftari ; fed fit in omnibus vera 
pax, beata charitas ad honorem omnipotentis Dei. 


Hereunto he addeth, that king Henry II. ratified the 


hws of Edward the confeſſor, and William the con- 


© Leges H. I. cap. 62. 
Y queror, 
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querour, ſaying *, that he did it by the advice of Ranulph 
de Glanvill, then newly made chief juſtice of England, 
and that the ſame R Glanvill did accordingly make ſome 
of his writs returnable in Octabis, or clauſa Paſchæ, 
where, though the laws of Edward the confeſſor appoint 
the end of Lent vacation, and that Gervaſius Tilburienſis 
alſo mentioneth the ſame return, yet the MS. law of king 
Henry II. in the red book of the Exchequer, cap. 62. 
following the ſynod of Eanham, do extend Lent vacation, 
a Septuageſima uſq; 15 dies poſt Paſcha; and do lay out 
the whole frame of the year under the rubric, De obſer- 
vatione temporis leges faciendi, in manner following: 

Viz. ab Adventu Domini uſq; ad Oftabas Epi- 
phanig, & a Septuageſima uſq; ad 15 dies poſt Paſcha, & 
Feftis diebus, & quatuor temporum, & diebus Quadrageſi- 
malibus & aliis legitimis jejuniis in diebus Veneris, & vigi- 
liis ſingulerum Apoſtolsrum non et tempus leges faciendi, 
idem vel jusjurandum (niſi frimo de fidelitate Domini, vel 
concordia) vel bellum, vel ferri, vel aque, vel legis exami- 
nationes tractari; ſed ſit in omnibus vera pax & beata cha- 
ritas ad honorem omnipotentis Dei, cujus ſapientia conditi 
ſumus, nativitate provecli, morte redempti, conſolatione 
ſecuri, & qui debitor eft perſolvat ante, vel induciet donec 
dies iſti tranſeant gaudiis & honeſtis voluptatibus inſtituti; 
et fi quis maleficium inter manus habens alicubi retinetur, 
ibi purgetur vel ſordidetur, i ſolum inculpatio ſit, plegiis, 
fs opus eſt datis, ubi juſtum fuerit terminanda revertatur. 

To ſet forth therefore the bounds of the terms accord- 
ing to theſe laws, he thus goes on : 

1. Hilary term began at Octabas Epiphaniæ, i. e. 13th 
of Jan. which is ſeven dayes before the firſt return it now 
hath, and nine dayes before our term beginneth ; and 


R. Hoveden, 
ended 
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ended at the Saturday next before Septuageſima, which 
being movable, made this term longer in ſome years than 
other. | 
2. Eaſter- term, which now begins two dayes after Quin- 
dena Paſchæ, began then, as the law of king Edw. the 
confeſſor appointed it, at Oftabis Paſchæ, as is alio veri- 
fyed by Glanvill, who maketh one of his writs returnabie 
thus: Rex, &c. Summone per bonos ſummonitiones quatuor 
legales milites de viceneto de Stoke, quod ſint ad clauſum 
Paſche coram me, vel juſticiis meis apud Weflmonaſterium, 
ad eligendum ſupra ſacramentum ſuum 12 legales milites, &c. 
but as it then began nine dayes ſoener than it now doth, 
ſo it ended ſix or ſeven dayes ſooner, viz. the day before- 
the vigill of the Aſcenſion, which (doubtleſs) is according 
to the direction of king Edward the confeſſour's law, ap- 
pointing the time from the Aſcenſion incluſive, to the oc- 
taves of Pentecoſt with Aſcenſion eve, to be dies pacis 
eccleſiz, and therefore vacation, 
3. Trinity-term in thoſe dayes began as it now doth 
(in reſpect of the returns) at Octabis Pentecoſtes, which 
being alway the day after Trinity Sunday, is now by the 
ſtatute of the 32d of Henry VIII. appointed to be called 
Craſtino Trinitatis: but it ſeems that the ſtatute of the 
giſt of Henry VIII. changed the beginning of this 
term from Craſtino Trinitatis ro Octabis Trinitatis; 
and therefore the ſtatute of king Henry VIII. did 
no more herein than reduce it to its original. And 
as to the end of that term the ſame ſtatute of 51 
Henry III. aſſigned it to be within two or three dayes after 
Quindena 8. Johannis Baptiſtæ, which is about the twelfth 
of July. | 

4. Michaelmaſs-term, as the faid law of king Edward 


the confeſſor leaves it, was more uncertaia for the begin- 
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ning thereof than for the end ; but Gervaſius Tilburienſis 
in his dialogue de Scaccario, cap. 2. hath a writ in theſe 
words: Rex, &c. vicecomiti N. ſalutem. Vide, ficut teip- 
ſum & omnia tua diligis, quod ſis ad ſcaccarium in craſtins 
S. Mich. vel in craſtino clauſ. Paſch. & habeas ibi tecum 
quicquid debes de veteri firma & nova, & nominatim, &c. 
whereby it appeareth that the term in the Exchequer, as 
touching ſhireeves and accomptants, and conſequently in 
the other parts, began then as it now doth. 

And he concludes, that by the ſtatute of 51 Henry III. 
called Dies Communes in Banco, the termes did then either 
begin and end as they did in A. D. 1614, when he wrote 
this diſcourſe, out which I have extracted this, or that 
thoſe ſtatutes did aſſign the times for them: as alſo that 
the ſtatute of 36 Edw. III. cap. 15. confirmed that uſe, the 
returns there mentioned being neither other, more, or 
fewer than they then were, ſaving that Trinity-term is al- 
tered and ſhortened by the ſtat. of 32 Henry VIII. cap. 21. 
which hath ordained it, Quoad | Seſſionem, to begin for 
ever the Friday after Corpus Chriſti day, and to continue 

| nineteen days, whereas in elder times it began two or 
three days ſooner, 

But of late time, viz. in the parliament held an. 175 
Car. I. cap. 6. Michaellmaſs-term, by a ſpecial act then made, 
was ſhortened, and thenceforth appointed to begin upon 
upon Tres ſeþtimanas S. Mich, 


CHAP. 
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CH AF. AS. 


Fines how antient; in what Manner, before 
whom, and where levied. 


HAT the recording of agreements, whether upon 
| ſetling of differences, as to title of land or other- 
wiſe, or for better manifeſting the tenor of any contract 
upon bargains and fales, or other concluſion, in what caſe 
ſoever, by this kind of folema memorial (ſcil. a fine) 
hath been found moſt neceſſary, long experience 


hath ſufficiently taught us; the nature of which con- 


cords Glanville a thus deſcribeth—Gontigit multoties lo- 
quelas motas in curia domini regis, c. faith he lt oft 
times hapneth that diſputes moved in the king's court are 


by final concord terminated ; but it then is by conſent and 


leave of the king or his juſticiar, upon what occaſion ſo- 
ever the difference be, whether it be for land or any 
other thing ; which agreement is reduced into publick 
writing by mutual conſent of both parties, and the ſame 
writing to be recited before the king's juſtices ſitting in 
the bench (i. e. Court of Common Pleas) and before 
them his part of ſaid writing, in all points alike to the 
other, there delivered ; the forme whereof is as fol- 
loweth : 
Hac b oft finalis concordia facta in curia domini regis 
apud Weſtmonafterium, in vigilia beati Petri apoſtoli, anno 
| regni regis Henrici ſecundi 33, coram Ranulfo de Clan- 
villa juſticiario domini regis & coram H. R. &c, 


2 Glanvill, lib. I, cap. I, d Ibid. 
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But another in the ſame king's time, and ſomewhat - 
more antient than this I have ſeen e, and for the rarity 
thereof here tranſcribed. 
Hic eft finis factus in curia demini regis apud Maſim. 
die ſabati in ſeſto apoſtolorum Philippi & Jacobi, anno regis 
Henrici ſecundi 28, coram R. Vint. & G. Elien. &c. 7. 
Nerwic. epiſcopis, Rann. de Glanvilla juſticiaris domini re- 
gis, & Ric. theſaurario domini regis, & Rogero filio Rem- 
fridi, & Thoma filio Bernardi, & Willielmo Torell, & Wil- 
lielmo de Albervill, & Waltero filio Roberti, & Gervaſio de 
Cornhill, & ceteris baronibus & fidelibus domini regis, qui 
tunc ibi aderant, inter Ricardum priorem & conventum de 
Roveceſtre, & Willielmum filium Radulſi de Wi de terra præ- 
dictorum monachorum de Etham, quam ei vendiderant pro 
20 marcis, & carta ſua confirmaverunt ; ſcilicet, quod præ- 
dictus Willielmus, totam terram prædictam quietam clamavit 
predifto priori & conventui, de ſe & heredibus ſuis in per- 
petuum. Et quia cartam prædictorum monachorum, quam 
de terra ipſa habuerat perdiderat, coram prædictis baronibus 
promiſit, quad ſi eandem cartam þofſit invenire, eis reddet, 
& cartam confirmationis domini regis, quam inde habuit eis 
reddidit. Et pro hac quieta clamantia dederunt idem prior 
& conventus eidem Willielmo triginta marcas argenti. 

As to the antiquity of theſe fines, Mr. Plowden, in 
hls learned comentaries d, tells us that they were levyed 
before the conquelt. 

And Fulbeck e makes mention of one taken at Nor- 
wich in king Henry the firſt's time, inſtancing for teſti- 
- mony thereof an exemplification under the ſaid king's 
ſeal, Howbeit, till king Henry the ſecond's time I have not 
ſeen any; but then there were divers, ſome whereof 
{beſides theſe above-meneioned) I have obſerved in my diſ- 


e In bibl. Cottonia, 4 In Scowell's cafe, F. 91. 
2 courſe 
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courſe concerning the Exchequer court, cap. 19. of this 
preſent work; but in king Richard the firſt's time, and 
thenceforth, there are many remaining in his majeſty's 
Exchequer f. . 

The perſons before whom fines were levied in antient 
time were divers; ſome before the king himſelf, and ſuch 
eminent perſons as were then with him, as this 5 ing Ric I, 
Hac eft finalis concordia, fata in curia domini regis 
apud Winton. 20 dis Aprilis anno regni regis Ricard 
guinto ; coram iþ/o domino rege, & H. Cantuar. archi- 
epiſcopo, Will. Elienſi epi ſcoße, domini regis cancellario, & 
aliis fidelibus, inter, &c. | 

And this h in 6 Joh.——Hzc eft finalis concordia, facta 
in curia domi ni regis apud Wigorniam, die Martis proxima 
ante ſeſium beatæ Marie, coram ipſo domino rege Johanne, 
Gaufrida filio Petri comite Eſſexie, Sim. de Patſhull, Ja- 
cobo de Poterna, Ric. de Mucegros juſticiariis, & aliis fide» 
libus, &c, A multitude more could I inſtance if need 
were. 

Some in the ſame king's time, and beginning of king 
John's, with other the king's juſtices, & alits fidelibus do- 
mini regis, but moſt before ſuch and ſuch (as are there ex- 
preſt) jufticiariis, & aliis baronibus, as the originals ſtill 
remaining in the treſury of his majeſty's ſaid Exchequer 
will manifeſt : but after the ſeventh year of king John 
they all run—coram (ſuch and ſuch)——yuftictariis, & 
aliis fidelibus. 

In king Henry the ſecond's time, ſome were levied in 
the Exchequer court, before the chief juſtice of Eng- 
land, then fitting there, and other the great barons of the 
realm (as I have already obſerved in my diſcourſe of that 


f Penes theſaurarium & camerarios. Ex collect. Rob. Glo- 
veri, quondam Somerſet Heraldi, * h Penes Thelaur. & Camer, 
ſeace. 
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court) and ſo likewiſe in king Richard the firſt's time, 
whereof I ſhall only inſtance this one i, for the form 
thereof——Zzc eſt finalis concordia, facta in curia domini 
regis apud Weſtm. ad Scaccarium, die dominica proxima poſt 
feftum S. Marci evangeliſtæ, anno regni regis Ricardi nono, 
coram H. Cantuar. archiepiſcopo, &c. juſticiariis domini 
regis, &c. 

Nor were they limited meerly to the courts at Weſt- 
minſter in thoſe times; for I have ſeen a moſt antient 
copy of one levied in the county court at Nottingham, in 
the firſt year of king John, in the preſence of the ſhireeve 
and other of the chief gentlemen of thar ſhire; a tran- 
ſcript whereof I have for the rarity of it here thought fit 
to inſert *: | 

Hec eſt finalis concordia, facta in comitatu de Noting- 
ham, anno primo regni regis domini Fohannis, proxima die 
lune poſt nativitatem beate Marie, coram Henrico tunc 
vicecomite, & ill. de Leke, Simone Baſſet, Roberto de So- 
mervill, Will, de Grenden, & aliis fidelibus dimini regis ibi- 
dem tunc p̃ræſentibus, inter V. abbatem & canonicos de 
Derley tenentes, & Sampſonem de Stretleg petentem, de tri- 
bus acris terra, quas ab eis poſtulavit, per Breve Recti in 
Chillewell, tanquam adjacentes ad duos bovatas terre quas 
ipſe Simon tenent in Chillewell, ex caruca terre que 


fuit Ulkel, ſcilicet quod dicti abbas & canonici dederunt 


Sampſont, unam acram terre, & dimidiam marcam argenti, 
& prædictis Sampſon quietum clamavit totum jus ſuum & 
clamium, que habuit in prediftis tribus acris ; & quod de 
cætero, nunquam clamabit, nec hæredes ſui, aliquam par- 
tem verſus prædictos canonicos, in illis tribus bovatis, quas 
ißſi tenent ex prædicta carucata terre, que fuit Ulkel; præ- 


i Penes Theſ. Camerar, Scace. ® Ex Cartulario Abb, de Derley 
in bib. Cotton. f. 74. b. 
difus 
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dlictus etiam Sampſon pradiftis canonicis breve reddidi, per 
quod eos in placitum poſuit, ut hec concordia firma fit im- 


perpetuum, | 
-- So alſo another in 3 Johannis, levied at Pontfract, in 
the court of Roger de Laci, then conſtable of Cheſter, 
the copy whereof I have here alſo added: 

Hec eſt finalis concordia, inter Herveium de Leſtbus pe- 
tentem, & abbatem & monachos de Kirkftall tenentes, fafta in 
curia Rogeri de Lati conſtabularii Cęftriæ, anno tertio regni 
regis Fohannis, 22 die Septembris, apud Pontemfractum, 
coram Roberto Waleys, tunc ſeneſchallo, Willielmo filio Mil- 
lielmi, Jordano de S. Maria, Johanne de Birchemore, Ada 
de Reinewell, Willielmo Grauntus, Sampſone de Wurleſton, 
Will. de Stapulton, & aliis fidelibus domini regis, de duabus 
carucatis terre, cum pertinentiis ſuis in Alreton, quas præ- 
nominatus Herveius clamavit, verſus prædictum abbatem 
& monachos, per breve juſtic. in prafata curia, viz. quod 
prædictus Herveius, in prefata curia, per fuſtum & baſto- 
nem reddidit prædiclo abbati & monachis, totum jus & cla- 
meum, quod ifſe vel anteceſſores ſui unquam habuerunt in 
prediftis carucatis, liberum, quietum & ſelutum, de ſe, & 
de omnibus hæredibus ſuis imperpetuum, c. 

Several inſtances I have alſo ſeen of fines levied, where 
the king himſelf hath been a party thereto, whereof take 
theſe for example: 

Finis levatus apud Weſtm. in octabas purif. beate Marie, 
en. 53 H. III. inter ipſum dominum regem, & conſortem 
ſuam Alianoram reginam quarentes, & Edwardum filium 
ißſius domini regis primogenitum, deforciantem, de honore 
Aquile, cum pertinentiit, &c. efſe jus ißſius Edwardi, de dons 
ifſorum regis & reginæ. Et idem Edwardus, ad inflantiam 
regis, conceſſit dictæ domine reginæ, pradictum honorem, 


L Ex Regiſt, Abb, de Kirk ſtall in officio Ducatus Lane. f. 29 b. 
2 tota 
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_ Fota vita iþſius reginæ, revertere ad prediflum Edwardum 
& heredes ſuos, Suſſex. 

Finis levatus in curia domini regis apud Meſtmonaſterium, 
in craſtino S. Martini, anno regni regis Edwardi, fili re- 
gis Henrici, quarto, inter ipſum dominum regem quaren- 
tem, & Adam que fuit uxor Simanis de Vere deforciantem, 
de decem libratis terre, cum pertinentiis, in Sprotele, &c, 
eſſe jus iþ aus domint regis, &c. 
£ Fins levatus apud Weftm. in 15 Trinitatis anno regui 
regis Edwardi, poſt conqueſtum quarti, 15, inter ipſum do- 
minum regem quærentem, & Ricardum Martin clericum de- 
Forciantem, de dominiis & maneriis de Higham Ferrers, 
"Daventre, Raunds, Ruſheden, &c. in com. Aer, 
Sc. 

As the fines here inſtanced, thus levied, be very remark- 
able, ſo do I conceive are theſe following concords ; the 
one concerning lands in Seile (in com. Leic.). touching 
which there had been a ſute in the Knights Templars 
court there, betwixt Raphe Buche and Roger Fitz Hugh 
of the fame town; which concord being confirmed by 
William de Ridware, chief lord of the fee, was recorded 
in 'the court of William de Ferrers, earl of Derby, at 
Tutbury, as appeareth by the expreſs words of that his 
confirmation m, viz, Ut autem hac prafata concordia fir- 
mior & ſtabilior futuris permaneat temporibus, ego cam hag 
carta, cum ſigilli mei appoſitione confirmavi, & ad majorem 
ejuſdem concordiæ firmitatem, ego eam recordare feci & inno- 
vare in curia domini mei Willielmi de Ferrariis comitis Der- 
big apud Tut teſburie, prefſente eodem Raduſpho Buche & au- 
diente & aſſenſum præbente. Hiis teflibus Willielmo de 

Greſeleia, Johanne filio Hereberti, Rogero filio meo, &c, 


m Ex ĩpſo autographo in bibl. Cottor.iana, 


The 
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The other in king Edward the firſt's time, upon a grant 
of lands in Broughton Suleney in comitatu Nott. made 
by ſohn, the ſon of Alured de Suleney, unto Adam de 
Santo Lando, whereunto Raphe de Hengham, then chief 
juſtice of the court ot King's Bench, added his teſti- 
mony and ſeal in theſe words“ In cujus rei teſtimonium 
ego Radulphus de Hengham, in præſentia prædicti feoffatoris, 
iud ſcriptum cognoſcentis coram me, & coram Oſterto de 
Bereford, & Hugone de Kava clerici mei, ſigillum meum 
appoſui, anno Edwardi regis, filu regis Henrici, quints, 
die feſti S. Petri ad vincula. | 

And becauſe the agreements thus made have ever been 
held inviolable, I ſhall in the laſt place exhibit an antient 
teſtimonial, to manifeſt how exact a courſe hath long ago 
been taken, not only by the judges before whom they 
were levied, in a ſtrict queſtioning of the cognizors, but 
the care which the cognizors themſclves on their own 
parts had by a ſerious deliberating what they did in theſe 
great and folema concluſions. 

To all Chriſten men to whom this preſent writing ſhall 
come, Roſe, that was the wyff of Sir John Merſton, knt. 
ſendeth greting in God everlaſting : know ye me the ſaide 
Roſe ro ſey and affirme, that Thomas Littleton, oon of the 
king's juſtices of the Common Pleas, bargayned, bought, 
and purchaſed for a certeine ſumme of money, which he 
hath truly payd, the reverſion of the maner of Tixhale 
in Staffordſhire, and of certeine tenements, and rents 
in other towns in the ſame ſhire, of the ſaid John 
Marſton, ſumtyme my huſband, and of me, to have after 
the decece of my ſaid huſband and me; by force of 
which a fyne was rered at Weſtmynſter, by which fyne 
a ſtate was made of the ſaid maner to my huſband 


Ex autogr. penes Gerv. Clifton de Clifton in com, Natt. mil. & bar. 
6 Clauſ./s E. Iv. in dorſo m. 14, | 
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and to me, terme of our lives; the remaynder thereof unto 
the ſaid Thomas Littleton, and Jane his wife, and to the 
heires of the ſaid Thomas Littleton for evermore, as in the 
ſayd fine more pleinly appeareth ; afore which fyne rered, 
I did aſke of Sir John Priſot, the chefe juſtice of the 
Common Place, and divers others, to whom I had ſpecia} 
confidence and truſt ; and alſo of other divers appren- 
tices lerned in the law, of my councell ; wheder that my 
ſeid huſband and I might. fille the reverſion of the ſaid 
maner without perell of our ſoules; and they deſired me 
to enfourme and ſhew them how the ſeid maner afore that 
tyme was entayled: and I ſhewed them the part of an 
hole fyne, whereof the tenor ſeweth in theſe words : 

Haæc eſt finalis concordia, facta in curia domini regis apud 
Weſtmonaſterium, a die S. Trinitatis in 15 dies, anno regni 
regis Edwardi, filii regis Edwardi, decimo nono, coram 
Willielmo de Bereford, Johanne de Mutford, Willielmo de 
Herle, Johanne de Buſſe juſticiariis, & aliis domini regis 


Iadelibus, tunc ibi praſentibus, inter Galfridum de Waſteneys 


de Tyxhale querentem, & Rogerum de Afton perſonam ec- 
cigſiæ de Weſton, deforciantem, de manerio de Tyxhale, cum 
pertinentiis, & advecatione eccleſiæ ejuſdem manerii, unde 
placitum conventionis ſummonitum fuit inter eos in eadem 
curia ; ſcil. quod prædictus Galfridus recognovit prædicta 
maneria, cum pertinentiis, & advocationem pradiftam eſſe 
Jus ipſius Rogeri, ut illa quæ idem Rogerus habet de dono præ- 
dicti Galfridi : et pro hac recognitione fine & concordia idem 
Rogerus conceſſit predifio Galfrido prædictum manerium 
cum pertinentiis & aduocationem prædictam, & illa ei red- 
didit in eadem curia, habenda & tenenda eidem Gal- 


Frido de capitalibus dominis feadi illius per ſervicia que 


ad pradiftum manerium & advocationem pertinent, 


tota vita ipfius Galfridi ;- et pe. deceſſum ipfius Gal- 


fridi (&c.) remanere Maculino filio ejuſdem Galfridi, & 


2 | Margaretæ 
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Aargaretæ uxori gus, & heredibus de corporibus ipforum 
Macnlint & Margaretæ exeuntibus ; tenendz (&c.) rema- 
nere Johanni fratri ejuſdem Maculini et haredibus de cor- 
ore ſuo procreatis, tenenda ( &c.) remanere Henrico fratri 
ejuſdem Fohannis, et hæredibus de corpore ſuo procreatis, 
(Sc.) remanere Willielmo fratri ejuſdem Henrici, hæredi- 
bus. iþfrus. Galfridi, tenenda (&c.) imperpetuum. 

And they aſked me of whom and how that I came of 
any ſuch perſons named in the ſeyd fyne ; and I ſeyd, 
that I came. of Makelyn Waſtneys, and Margaret his wiff, 
named in the ſeyd fine; that is to ſey, that I am daughter 
to Roger, ſonne to William, fon to the ſeyd Maſculine 
and Margaret. They examined me, wheder eny of the 
brethren of the ſaid Maculine; that is to ſey, John, Henry, 
William had any iſſue on lyve; and I ſeyd to them, Nay, 
but all ben ded without iſſu, which is very trouth. They 
aſked me whider I was heire to Geffrey Waſteneys named 
in the ſeyd fyne; and I ſeyd I am heire to the ſeyd Geffrey, 
for he was my graunſire's graunſire. They aſked me 
whether: there was eny more iſſue now on lyve, that come 
of the ſaid 'Maculice and Margaret, and I ſaid, Nay z: 
for I ſeyd, if Alianoure Harecourt; which was myn aunte, 
that is to ſey, my fadur's ſuſter, had bin on lyve, and over- 
leved me, ſnhe ſhuld enherite- the ſeid livelode by force of: 
the ſeid taill made to Makelyn and Margaret after me; 
but now ſhe is ded without iſſue, there is no more iſſue now* 
on lyve that come of the ſeid Makelyn and Margaret, ſauf 
only I, in as much as I was the laſt of the entaill, and the 
fee · ſimple thereof was in me; whereupon my huſband and 
I rered a fyne in the fourme as I have ſeyd. And whereas 
Sir John Greſley, kat. ſeyth, as I am enfourmed, that he 
ſhuld be my next kya to enherite after me the ſeid livelode; 


betwene God and me I ſey, as I ſhall anſwer afore the 
| | day 
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day of dome, I canne not, nor never cowde wete, or 
kaowe, nor never harde by my father, nor other in noe 
maner wyſe, how or in what wyſe he ſhulde be kyn to me, 
to inherite in any wyſe the ſaid livelode ; ſave that it was 
ſeid, that he come of oon Sir Thomas Waſtneſſe, which 
Waſtneſſe was longe tyme afore the ſeyd old fyne a rered; 
but how, or in what wyſe I was kyn to that Waſtneſſe ! 
cowd never here tell. And ferthermore I ſey and affirme, 
that there is none on lyve that I know or can here of, 
that is or may be inheritable by eny maner of fee tayle 
ſpecifyed, or compriſed in the ſeid old fyne reryd in the 
time of the ſeid king Edward II. In witneſs whereof to 
this preſent writinge, I have put my ſeall. 


QO MAP. XXXI. 


Pleadings in the French Tongue. | 


\HESE were firſt introduced here by king William I. 
who having made a full conqueſt of this realm, 
for the better eſtabliſhing thereof, thought it good policy 
utterly to aboliſh à the Engliſh language, and inſtead 
thereof plant the French; therefore ordained b, that not 
only the pleadings in courts ſhould be in that tongue, but 
that all children put to ſchool, ſhould firſt learn French, 
and then Latine. But Forteſcue c addeth another reaſon 
for the ſame, viz. that the French becoming by that con- 
- queſt maſters here, might not be deceived in the accomprs 
of their revenues. 
Which manner of pleading ſo continued till by a ſta- 
tute * law in 36 Edw. III. upon a petition of the Com- 
mons in parliament, it was enacted by the king, That 


« geld. notz in Edmerum, p. 189. ex ſcript. Rob. Holkot qui vixit 
temp, Edw, III. b Ibid. © De Laudibus legum Angllæ, cap. 48. 
4 Cap» 15. Rot, Parl. 36 Edw, III. n. 39. all 
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all plees, which be to be pleded in any of his courts, 
before any of his juſtices, or in his other places; or be- 
fore any of his other miniſters ; or in the courts and places 
of any other lords within the realm, ſhall be pleded, ſhew- 
ed, and defended, anſwered, debated, and judged in the 
Engliſh tongue, and that they be entred and enrolled in 
Latine. And that the laws and cuſtoms of the ſame realm, 
Termes and Proceſſes, be holden and kept as they be, 
and have been before this time ; and that by the antient 
termes and forms of the declarations no man be preju- 
diced, ſo that the matter of the action be fully ſhewed 
in the demonſtration, and-in the writ. 

But though the pleadings in French did then ceaſe, the 
terms in that language (as being accounted more ſignifi- 
cant than other) were by this act till retained ſo alſo 
declarations © upon original writs. 

And judgments entred into books nite are.commonly 
called Reports) then began f to be made in that tongue; 
for which Sir Edward Coke ® gives this reaſon, viz. that 
king Edward having a lawfull right to the kingdom of 
France, and divers territories thereof in poſſeſſion, it was 
not thought convenient to publiſh thoſe, or any ſtatutes 
then made, in the vulgar tongue, .leſt the uniearned by 
barely reading of them, without right underſtanding, 
might be ſubject to errors, and truſting to their own con- 
ceits endamage themſelves. 

Howbeit, as for writs original and judicial, as alſo re- 
cords of pleas; and fo likewiſe thoſe old law books of 
Glanvile, Bracton, Fleta, Novæ narrationes, and the Book 
of entries, they are all in Latine, as Forteſcu h and Sir 
Edward Coke i have ſpecially obſerved. 


FE Forteſcu. ut ſupra, bia. £ Coke's Reports, vol. z. 
in proœmio. h Forteſcu, ut ſupra cap. 18. i Coke's Reports, 


vol. 3. ig proœmio. 
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| CH AP. XXII. 
"Limitation of Ti Time for Pleading im Jo he- 
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DF a Cattle ee ab antenfaribes, 5. Brevi de 

Recto, a tempore Henrici regis ſenis (viz. H. I.) 
anni & diei 3 proviſum eſt, quod, de catero non fiat com- 
Fatatio @ tam longinquo tempere; ſed a tempore regis 
Henrici, avi domini Tegis + (i. e. H. II.) Et habgat lacum 
ita conſiitutia & vigorem ad Pentecoſten, anno regis iſtius 
21, nen ante; & . hᷣrius Ae _ 
dant. lt: | 
Brevia b mortis anteceſſoris, & de bet & a ingreſſu 
wor excedant reditum regis Johannis de Hibernia in An- 
glam : et vigorem habeat iſta proviſio 4 tempore prædicto, 
& brevia prius impetrata procedant. 

Brevia © vero Nove Diſſeiſinæ, non excedant transfre- 
gationem regis, qui nunc eft in Hiberniam (ſeil. H. III.) 
& vigorem habeat a tempore FPrædicto, & brevia prius im- 
petrata procedant. | 


CHAP. XXXII. 
Outlaries, how antient. 
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Jong might, perhaps, derive the antiquity: of Out- 
J. laries from Cain; who, for the murther of his bro- 
ther Abel, was ® out of the protection of the law; but 


a cha. 21, H. II. m. 27. in deo. 1d mia. 
2en. cap. 4. ver. 17, 13. 8 1 
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though we aſcend not ſo high, certain it is, that this kind 
of judgment is very antient; for Cæſar, ſpeaking of the 
Druides, faith thus b Si quis eorum decreto non fteterit, 
facrificiis interdicunt ; hac pena apud eos eſt graviſſima. 
Quibus ita eft interdictum, ii, numero impiorum & ſcelera- 
torum habentur; ab iis omnes decedunt ; aditum eorum, 
ſermonemg; diff ugiunt, ne quid, ex contagione incommedi ac- 
cipiant ; neg; tis petentibus, jus redditur, neg; honos ullus 
communicatur——Whoſever he is, that obeys not their 
ſcntence, they forbid him their ſacrifices ; which is amongſt 
them the moſt grievous of puniſhments : for they who are 
thus interdicted are accounted in the number of the moſt 
impious and wicked, all people ſhunning them, and re- 
ſuſing their converſation, leſt they ſhould receive damage 
by the infection thereof. Nor is juſtice to be afforded 
them at their deſire, nor any honour allowed unto them. 

Bratton deſcribes the nature of our outlaries here in 
England thus——< Cum quis fuerit ita utlagatus, rite & 
ſecundum legem terre, &6c——When any perſon is thus 
outlawed juſtly and according to the law of the land, let 
us ſee what he forfeits by this his outlary, if after the 
fourth ſummons he do not appear. Firſt therefore, be it 
known, that he forfeits his country and the kingdome, 
and becometh a baniſhed man, ſuch a one the Engliſh 
calling Utlaugh ; but antiently they had wor to call him 
a Friendleſs-man ; whereby, it ſeemeth, that he forfeiteth 
his friends; ſo that, if after ſuch outlary and expulſion 
any one ſhall wittingly give him food and entertain him, 
or knowingly converſe with him in any ſort whatever, or 
ſhall ſnelter him and hide him, he is to undergo the ſame 
puniſhment, as the perſon outlawed ought to do; which 
is to loſe all his goods, and alſo his life, unleſs the king 
be more. merciful to him, &c. 


De bello Gallieo. e Bracton, lib. 3. cap. 13. 8. 1. Videſis etiam 
Jani Angl, fol. 53. 
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CHA P. XXXIV. 


Julien, of the King's Courts in We eftminſter- 
hall, how created *, 


HE lord chanctilovt of England that enter into the 
court, where the juſtice is lacking, bringing with 
bim the king's letters patents, and ſitting in the midſt of 
the juſtices, cauſeth the ſerjeant ſo elect to be brought in, 
to whom in the open court he notifieth the king's pleaſure 
touching the office of the juſtice then void, and cauſeth the 
 faidletters to be openly read; which done, the maſter of the 
rolls ſhall-read before the ſame elect perſon, the oath that 
he ſhall take; which, when he hath ſworn upon the Holy 
Goſpel}, the lord chancellour ſhall deliver unto him the 
- kigg's letters aforeſaid, and the lord chief juſtice of the court 
fhall aſſign unto him a place in the ſame, where he ſhall then 
place him, and that place ſhall he afterwards keep. 
That be ſhall indifferently miniſter juſtice to all men, 
2s well foes as friends, that ſhall have any ſute or plea be- 
fare him, and this he ſhall not forbear to do, though the 
king by his letters or by expreſs word of mouth would 
command the contrary: and that from time to time he 
hall not receive any fee or penſion, of livery of any man, 
but of the king only, nor any gift, reward, or bribe of any 
man having ſute or plea before him, ſaving meat and 
drink, which ſhall be of no great value. 
© A juſtice thus made, ſhall not be at the charges of any 
dinner, or ſolemaity, or any other coſt at the time when 
he taketh upon him his office and dignity, for as much as 
this is no degree in the faculty of the law, but an office 
only, and a room of authority to continue during the 
king's pleaſure. 
a Forteſcu de laudibus Legum ls cap. $1, fol, 131. bs b His 
_ 6ath, ibid, fol. 122. b. Ibid, f. 133. a, As 
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As to the manner of their riding to Weſtminſter-hall, 
after they are ſo made, take theſe inftances from the au- 
thorities here cited. | 

d Upon Wedneſday 29 Jan. an. Dom: 1605, this houſe 
(i. e. the Inner Temple) with the ſtudents of the inns of 
chancery belonging to the ſame, did accompany Mr. Juſtice 


Coventry (ſometime a bencher of this houſe, and newly | 


choſen a judge of the Common Pleas) from his chamber 
at Serjeants Inn to Weſtminſter ; at that time the judge 
went formoſt, after him the bench, and then the barr, 


then the gentlemen of the houſe, and then the ſtudents of 


the innes of chancery aforeſaid, which was erroneous 
for the innes of chancery ſhould firſt fet forth, then 


the young gentlemen of this houſe, then the barr, then 


the bench, the antients coming laſt, and then the judge 
laſt of all, Which error was the next day (being Thurſ- 
day) reformed, in accompanying Mr. Juſtice Tanfeild, 
newly choſen juſtice of the King's Bench, to Weſtminſter, 
from his chamber at Serjeants Inn. 


* And accordingly did Sir Henry Mountagu, knight, one 


of the king's ſerjeants at law and recorder of the city of 


London, proceed, in Michaelmaſs term, 19 Novembris, 


an. Dom. 1616 (regni regis Jacobi 14.) then ſucceed- 
ing Sir Edward Coke in the chief-juſtice-ſhip of the King's 


Bench; viz, Firſt went on foot the young gentlemen of. 


the Inner Temple, after them the barriſters according to 


their ſeniority, next the officers of the King's Bench, then 
the ſaid chief juſtice himſelf on horſeback in his robes, the 
earl of Huntingdon on his right hand and the lord Wil- 


loughby of Ereſby on the left, with above 50 knights and 
gentlemen of quality following. 


4 Ex Regiſt, Inter Templi, fol. 58. 2, e Ex Annal. Jacobi regis, 
MS. per V. Cl. Guil, Camdenum. 


Aa 2 CHAP, 


2 WE * 


« oz a” 


188 HISTORY AND ANTIQUITIES Kc. 


CHAP. XXXV. 


Fuflices of the King's Courts at We Aminfer, 
 their'V g ments. 


HAT peculiar and © a veſtments have, from great 

antiquity, been uſed in religious. ſervices, we have 
the authority of God's ſacred precept to Moſes : * Thou 
Halt ' make holy rayments for Aaron and his ſons, that 
are to miniſter unte me, that War ſte glory and 
met : 

And reafon 4 us, that in places of. civil judicature, i: 
is Bot only proper, that the magiſtrate ſhould be diſtin- 

ed from others, but all poſſible care uſed that a 
venerable reſpect be had to his perſon” and office. Hence 
was it, that the moſt civilized people of the world did ac- 
cordingly make. it their practice, the Roman ſenators 
having their veſture much different from that of the gen- 
try; viz. A garment beſtudded with flouriſhings of purple 
fill, in manner of broad nayl. And the conſuls © a ſolemn 
robe of purple, by which they were known from other 

magiſtrates, and private meu. with large embroydered 
works thereon, called 'Trabea; and in further honour of 
that their conſular dignity, twelve lictors, who bare their 
bundles of rods and axes before them, as alſo an ivory 
chair of ſtate, which was commonly carried about for 
them in a chariot ; all which was done to draw a more 
awfull revererice to them than ordinary.” 

And for the ſainie reaſon it was, that the wifdome of 
our anceſtors hath, with fo great judgment, affigned ſuch 
grave and venerable garments for the civil magiſtrate in 
all courts of Juſtizs ig this realm; the materials and form 


„ Exodus xxvili, 2. b Godw, Rom, antiq. Lb. 3. c 5. © Ibid 


lid. 3 cap. 4+ ww y 7 n ** 
whereof, 
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whereof, as they were in antient times, may partly be diſ- 
cerned from theſe following inſtances; viz. firſt in 20 
Edw. I. where the king, by his przcept4 to the keeper 
of his great wardrobe, commandeth him to deliver unto 
William Scot and the reſt of his fellow juſtices of his 
bench, there named, as alſo to John de Stonore and thoſe 
with him, juſtices of the Common Pleas, and likewiſe to 
Robert de Sadyngtone and other the barons of his Exche- 
quer; viz. to each of them for their ſummer veſtments 
(or robes) for that preſent year, half a ſhort cloth, and 
one piece of fine linnen ſilk ; and, for the winter ſeaſon; 
another half of a cloth colour curt, with a hood, and three 
pieces of fur of white budg. And for the feaſt of the 
Nativity of our Lord, half a cloth colour curt, with a hood 
of two and thirty bellyes of minever, another fur with ſeven 
tires of minever, and two furs of ſilk. 

Next, in 21 Edw. III. where Sir William de Thorpe, 
then chief juſtice of the king's bench, with Sir William 
Baſſet and Sir Roger de Baukewell, his fellow juſtices of 
that court, were allowed ®out of the ſame wardrobe, at 
the feaſt of All Saints, for their winter robes, each of 
them half a cloth colour curt; three furs of white budg, 
aud one hood of the ſame budg. And for their liveries 
at Chriſtmaſs, each of them half a cloth likewiſe colour 
curt, one hood containing thirty two bellies of minever 
belt pur, one fur of minever containing ſeven tires, and 
two furs of ſilk, each of ſeven tires. 

And for their ſummer robes, each of them half a cloth 
colour curt, with one piece and an half of thin ſilk. 
The like liveries at the ſame time had Sir John de 
Stonore, Sir Richard de Wylughby, Sir Roger Hillary, Sir 
William de Shareſhull, Sir Richacd de Kelleſhull, and Sir 
Joha de Stouford, juſtices of the court of Common Pleas, 


4 Chuſ. 20. k. IIL. p. 1. m. 15. le Ex Rot. Compt. Cuſtodis Mag- 
nz Garderobæ de an, 21 Ed. IU. f Ibid, 
728 | Aud 
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And ſo alſo had 8 Sir Robert de Sadyngton, Sir Gervaiſe 
de Wilford, Sir William de Brokeleſby, Sir Alen de Aſſhe, 
and Sir John de Houton, then barons of the Exchequer. 

In 11 R. II. Sir Walter de Clopton, knight, then chief 
juſtice of the King's Bench, and John Hull his fellow juſ- 
tice in that court, Sir Robert Charleton, chief juſtice of 
the Common Pleas, and William Tbyrning, William Ry- 
kill, John Wadham, and Richard Sydenham, juſtices alſo 
of the ſame court, had * for their ſummer robes theſe fol - 
lowing liveries ; viz. each of the chief juſtices ten ells of 
green cloth long, and twenty four ells of green taffata z 
and each of the reſt ten ells of green cloth long. The like 
(viz. ten ells of green cloth long) at the ſame time had 
John Caſly, chief baron of the Exchequer. 

And in 22 Hen. VI. John Fray, then chief baron of the 
- Exchequer, had i for his winter robe againſt Chriſtmaſs 
allowed unto him ten ells of violet in grain; one fur of 
thirty-two bellies of minever pur for his hood ; another 
fur of one hundred and twenty bellies of minever groſs; 
and two furs each of ſeven tyres of (ik. As alſo for his 
fummer robe, againſt Whitſontide, ten ells of green cloth 
long, and half a piece of green tartarin. 

And at the ſame time Roger Hunt, Robert Frampton, 
and William Fallan (the other barons of the Exchequer). 
had for the like ſummer robes each of them ten ells of 
violet in grayn, with one fur of one hundred. and twenty 
bellies of minever groſs, and another fur of thirty-twa. 
bellies of minever pur for the hood, 25 alſo two furs of 
ſilk, each of ſeven tyres. | 

From which allowance we may take notice, that the 
colour of their robes was not conſtantly the ſame, there 
being, ſo mach variation in thoſe times above-mentioned ; 


8 Ex Rot. Compt. Cuſtodis Mag. Garderobæ de an. 21 Fd. III. 5 Ex 
vet, cod. MS. penes Cuſſodem Mag, Garderobæ Regis, t. 175. b. i Ex 
alio vet. cod. MS. ibidem, f. 15 b. k Ibid, 

3 though 
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though for the faſhion of them (1 preſame) they did not 
much differ. 

Sir John Forteſcu, knight, who was chief juſtioe in this 
king's time, ja his learned diſcourſe ! De Laudibus Legum 
Angliæ, ſetting forth the formality of making a judge, 
faith, that he ſhall thenceforward from time to time change 
his habit in ſome points; for, being a ſerjeant at the law, 
he is cloathed in a long prieſt-like robe, with a furred 
cape about his ſhoulders; and thereupon a hood with two 
labells (ſuch as doctors of the law uſe to wear in certain 
univerſities) with their coyf; but being made a juſtice, in 
ſtead of his hood, he muſt wear a cloak, cloſed upon his 
right ſhoulder, all the other ornaments of a ſerjeant 
Rill remaining, ſaving that his veſture ſhall not be party- 
coloured, as a ferjeant's may, and his cape furred with 
minever, whereas the ſerjeant's cape is ever furred with 
white lamb. 

This is all concerning their robes that I have met with 
from any good authorities, excepting theſe following ; the 
firſt from a very old feal affixed to an original ® grant of 
lands unto the canons of Uſulveſton in com. Leic. by Ro- 
bert Grimbald, a judge in king Henry the ſecond's time; 
upon which ſeal he is repreſented in his habit, holding a 
naked ſword, at length, in his right hand (as the embleme 
of juſtice) and in his left, one broken in the midſt (as the 


embleme of mercy). The ſecond from a monument of 


John Cokaine, one of the juſtices of the court of Common 
Pleas temp. Hen. IV. till in being at Aſhburne, in'Derby- 
ſhire; and the laſt from certain figures in glaſs ; viz. Sit 
William Howard, knight, who lived in king Edward' the 
firſt's time, and the two other in king Edward the fourth's 
time, nn in a Suffolke, 
temp. Edw. IV. or Hen. VII. 


| Lib, u. „„ ® Autogr: pencs Sam Roper de Hopoure com, 
Derb. arm, 
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But there having been ſuch variations in thoſe antieft 


|  Umes, as Thave inſtanced, and more afterwards, as it may 


feem ; for certainty therefore as well as uniformity in theſe 
their habits, there was a ſolemn decree and rule made by 
all the judges of the courts at Weſtminſter, bearing date 
the fourth day of June, an. 1635, Sir. John Brampſton, 
knight, being then chief juſtice of the King's Bench, Sir 
John Finch chief juſtice of the Common Pleas, and Sit 
Humphrey Davenport chief baron of the Exchequer, ſub. 
{cribed by them and the reſt of the judges in thofe courts, 
appointing what robes they ſhould thenceforth uſe, and at 
what times; the copy whereof I have here itiſerted.. 
The judges i in term time are to ſit at Weſtminſter in the 
courts, in their black or violet gowns, whether they will; 
and a hood of the ſame colour put over their heads, and 
their mantles above all, the end of the hood hanging over 
behind ; wearing their velvet caps, and coyfes of lawn, and 
eornered caps: | 

The facing of their gownes, hoods, and mantles i is with 
changable taffata z which they muſt begin to wear upon 
Aſcenſion-day, being the laſt Thurſday in Eaſter term, 
and continue thoſe robes until the feaſt of Simon and Jude; 
and upon Simon and Jude's day the judges begin to wear 
their robes faced with white furs of minever; and ſo con- 
tinue that facing till Aſcenſion-day again. 

pon all holy-dayes, which fall in the term and ate 
| hall-days, the judges fit in ſcarlet faced with taffuta, when 
taffata · facing is to be worn; and with furs or minever, 
when furs or minever are to be worn, 

Upon the day when the lord mayor of London comes to 
Weſtminſter to take his oath, that day the judges come in 
ſcarlet. And upon the fifth of November (being gun- 
powder day) unleſs it be Sunday, the judges go to Weſt- 
minſter-abby in ſcarlet to hear the ſermon z and after go 
to lit in court. And the two lords chief juſtices and the, 

£ | lord 
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lord chief baron have their collers of 88. above their man- 
tles for thoſe two dayes. | | 

When the judges go to Paul's, to the ſermon, upon any 
Sunday in the term time, or to any other publick church, 
they ought to go in ſcarlet gownes; the two lords chief 
juſtices and the lord chief baron in their velvet and ſattin 
tippets, and the other judges in taffata tippets ; and then 
the ſcarlet caſting-hood is worn on the right fide, above 
the tippets ; and the hood is to be pinned abroad towards 
the left ſhoulder, And if it be upon any grand dayes, as 
upon the Aſcenſion day, Midſomer-day, All-hallow-day, 
ar Candlemas-day, then the two lords chief juſtices and 
the lord chief baron wear their collers of 88. with long 
ſcarlet caſting-hoods, and velvet and ſattin tippets. 


At all times, when the judges go the council-table or 
to any aſſembly of the lords in the afternoons in term time, 
they ought to go in their robes of violet or black, faced 
with taffata, according as the time of wearing them doth 
require; and with tippets and ſcarlet caſting-hoods, pinned 
near the left ſhoulder, unleſs it be — or holy-day, and 
then in ſcarlet. 

In the circuit the judges go to the church upon Sun- 
days, in the forenoon, in ſcarlet gownes, hoods, and man- 
tles, and ſit in their caps: and in the afternoons to the 
church in ſcarlet gownes, tippet, and ſcarlet hood, and ſit 


in their cornered caps. 

And the firſt morning at the reading of the commiſſions, 
they fit in ſcarlet gowns, with hoods and mantles, and in 
their coyfs and cornered caps. And he that gives the 
chardge, and delivers the gaol, doth or ought for the 
moſt part to continue all that aſſizes the ſame robes, ſcar- 
let gown, hood, and mantle. But the other judge, who 
ſits upon the Niſi prius, doth commonly (if he will) ſit 

=_ only 
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only in his ſcarlet robe, with tippet and caſting-hood ; or 
if it be cold he may fit in gown, and hood, and mantle. 

And where the judges in circuit go to dine with the 
ſhireeve, or to a publick feaſt, then in ſcarlet gowns, tip- 
pets, and ſcarlet hoods ; or, caſting off their mantle, they 
keep on their other hood. 

The ſcarlet caſting-hood is to be put above the tippet, 
on the right ſide : for juſtice Walmeſley and juſtice War- 
burton, and all the judges before, did wear them in that 
manner; and did declare, that by wearing the hood on 
the right ſide, and above the tippet, was ſignified more 
temporal dignity ; and by the tippet on the left {ide only, 

the judges did reſemble prieſts. 

Wbenſoever the judges, or any of them, are appointed 
to attend the king's majeſty, they go in ſcarlet gowns, 
tippets, and ſcarlet caſting-hoods, either to his own pre- 
ſence or at the council - table. 

The judges and ſerjeants, when they ride circuits, are to 
wear a ſerjeant's coat of good broad-cloath, with ſleeves, 
and faced with velvet, They have uſed of late to lace the 
ſleeves of the ſerjeant's coat thick with lace. And they are 
to have a ſumpter, and ought to ride with ſix men at the 
leaſt. 

Alſo the firſt Sunday of every term, and when the 
judges and ſerjeants dine at my lord mayor's or the ſhireeves, 
they are to wear their ſcarlets, and to fit at Paul's with 
their caps at the ſermon. 

When the judges go to any reader's feaſt, they go upon 
the Sunday or holy-day in ſcarlet ; upon other days in vio- 
let, with ſcarlet caſting hoods, and the — go in vio- 
let, with ſcarlet hoods. 

When the judges ſit upon Niſi prius in Weſtminſter, or 
in London, they go in violet gowns, and ſcarlet caſting» 
hoods and tippets ; upon holy-days in ſcarlet, 


A word 


HISTORY ax» ANTIQUITIES, &c. 195 


A word or two now concerning the Collars of SS. fo 
worn by the chief juſtices and chief baron as aforeſaid. 

That this kind of ornament hath been very antiently uſed 
here in England, eſpecially by knights, we have ſufficient 
teſtimony from monuments and tombs of neer 300 years 
old; how long before I dare not take upon me to ſay; 
but the original occaſion of them is of much greater anti- 
quity ; which, from an u author of credit, writing of the 
lives of Simplicius and Fauſtinus, brethren and Roman 
ſenators, who ſuffred martyrdome under Diocleſian the 
emperour, I ſhall here add——* Ie ip/o loco ( bibliethecam 


Fuldenſem intelligit ) reperi ſocietatem ſancti ſimplicii de- 


ſeriptam, que conſtitit ex viris domi nobilibus. Horum con- 
ſuetudo fuit torques argenteas de geminis SS, fabricatas 
collo geſtare. Geminæ vero SS, indicabant S. Simplicii no- 
men. Per harum intervallum continebat torquis duodecem 
laminas minutiſſimas de argento, in quibus inſculpti erant 
duodecem articuli fidei Chriſtiane, una cum trifolio ſimpli- 
ciano, A torque autem viſebatur Simplicius penſilis, & ab 
eo ſeptem laminæ, ſeptem chariſmata ſpiritus ſancti ſignifi- 
cantes, Porro hoc toto myſterio dicebatur, ut iſti ita tor- 
quati in religione Chriſtiana, tam domi quam militiæ per- 
durarent conſtantiſſimi. 

P And the reaſon of this chain ſo uſed by ſuch noble 
perſons, was in regard that theſe two brethren were mar- 
tyred by tying a ſtone with a chain about their necks, and 


caſting their bodies into the river Tiber, 


a Georgil Wicelii hiſt. de divis tam veteris quam Novi Teſtamenti, edita 
Baſiliæ an. 1557. (8+) p. 254. „ Videſis etiam Baronii annales ad an- 


num Chriſti 302. & Diocleſiani 19. Necnon Surium, tom. 3. ad diem 31 
Mali. Ex yet, legends Sanctorum in bibl. Cotton. 
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MAP. MAVI 


Juſtices of the King's Courts at Weſiminſer, 
antiently dignified with Knighthood. 


ar this degree was moſt antiently conferred by 
bathing, and divers ſacred ceremonies, I; need not 

here ſtand to demonſtrate, the learned Selden in his Titles a 
of Honour having ſo fally manifeſted the ſame. There- 
fore, paſſing by the further proof thereof, I ſhall now 
only take notice of ſuch of the juſtices of the King's 
courts at Weſtminſter, as I find in our publick records to 
have been antiently dignified therewith, and deſcribe what 
allowance for robes and other things were made Þ to them 
by the kings, out of their great wardrobe, upon their re- 
ception of this honour, 

The firſt of them were Thomas Bacon, John de Shard- 
low, Richard de Aldeburgh, and Will. de Shareſhull, 
juſtices of the court of Common Pleas; Will. de De- 
num, one of the barons of the Exchequer, and Rob. de 
Scorburgh, who had been a juſtice itinerant in Derby- 
ſhire in 4 Edw. III. 
heſe e, in order to their knighthood, as for bannerets, 
had for their hoods and coats, wherein to perform their 
yigils, firſt thirty-ſix ells of red cloth mixt with.. 

Secondly, For ſix mantles and five coats of cloth of 
tartarin ſtreked with gold thirty-ſix ells, and fix firrures 
of minever, each conſiſting of eight tires. 


a Part. 2. cap. 5. p. 781. b Ex Rot. Compoti de an. 6 E. III. 
pencs Remem. Reg, in ſcacc. © Thcir robes as kniglits of the 
Bath. 


Thirdiy, 
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Thirdly, For ſix robes, each with four garniſhments 
of cloth in grayn long, two cloths four ells, with twenty- 
four furrures of minever, each containing eight tires, 
and twelve furs of gray vary, 

Fourthly, For fix other robes with fonr garniſhments 
for the ſame of green cloth ſhort, twelve hoods of mine- 
ver, half.. .. each containing thirty-two bellies. 

Fifthly, For ſix beds, fix coverlets of cloth of gold 
dyaſper, two clothes, as alſo two pieces of fine linnen. 

Sixthly, For ſix pair of ſheets for the ſaid beds, of 
cloth of Paris, each pair twenty - four ells—one hundred 
and forty-four ells. | 

Seventhly, For ſix canvaſſes for the ſame beds of card. 
Inde of Lumbard, two clothes for each canvaſs, twelve 
pieces. | 

After this, viz. in 34 Edw. III. John Moubray, and 
Will. Skipwith, then newly conſtituted juſtices of the 
Common Pleas, had theſe parcells delivered 4 unto them 
for their robes, and other accoutrements, in order to 
their reception of this degree of knighthood as ban- 
nerets, at the feaſt of the Nativity, 

1. Viz. each of them ten ells of cloth Marbrune, mixt, 
long in grayn. 

2, Ten ells of green cloath, mixt, long of Brucells. 

3. A cloak of a hugdred and twenty bellies of minever 
pure. 

4. Two furrs, each of ſeven tires of minever pure. 

5. Two furrs of filk, each of them ſeven tires. 

6. Two furrs of popre, two hoods, each of thirty-two 
bellies of minever, half pur. 

5. Six ells of ruſſet cloth, long, for the making of one 
cote and hood for the vigils. 


Ex Rot. de an 34 E. III. m. 5. 
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8. Six ells of green tartarin, ſtreked. 
9. Two cloths of gold ſigaſtons. 
10. One piece of fine linnen ynde beaten. 
11, Two pieces of Lumbardie cardie. 
12. And twemy-four picces of Paris linnen cloth. 

In 7 R. II. John Halt, and William Burgh, being like- 
wile to receive the ſame order at Eltham, upon Chriſtmaſs 
day, and as bannerets, had © each of them, viz, 

1. Ten ells of blew cloth long. 

2. Ten ells of green cloth long. 

3. Two furrs, each containing a hundred and twenty 
bellies of minever gray. 

4. Two furrs of ſilk, each of ſeven tires. 

5. Two furrs of pople, each of ſix tires. 

6. Two hoods, each of thirty-two bellies of minever 

pure. 
7. And the making for each of them two other xobes, 
and furring them; as alſo to each a furred mantle, fix 
ells of green ſtreked tartarin, and a cloke of a hundred 
and twenty bellies of minever pure. 

8. To each of them for an hood, wherein to perform 
their vigils, ſix ells of ruſſet long. 

9. To each of them for his bed, two clothes of gold 
ſigaſton, oue piece of green ſarcenet, twenty-four ells of 
linnen cloth of Brabant, and two pieces of Lumbardie 
cardie. 

And in 11 R. II. Walter de Clopton, then newly made 
chief juſtice of the King's Bench, and Robert de Cherleton 
chief juſtice of the Common Pleas, being alſo to receive 
the order of knighthood, as bannerets, at Wyndſore on 
the feaſt of St. George, had f each of them for a winter 


robe. 
1. Ten ells of blew cloth loog. 


e Ex Rot. de an. 5 R. II. m. 10. 
magnz garderob- R. f. 108. 4 


i Ex cod, MS. penes cuſtodem 


2. One 
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2. One fur of a hundred and twenty bellies of minever 
groſs. 

3. One fur of ſilk of ſeven tires. 

4. One fur of popl. of ſix tires. 

5. One hood of thirty-two bellies of minever pure. 

And for a ſummer robe, 

6. Ten ells of green cloth long. 

7. One piece and a half of green ſarcenet. 

8. And for a cote and mantle of green tartarin ſtreked 
with gold, and furring the mantle with a cloak of a hun- 
dred and twenty bellies of minever pure. 

9. And for a hood wherein to keep their vigils, ſix ells 
of ruſſet cloth long. 

10. As alſo to each of them for the making and lining 
of their beds, 

And for their bath two cloths of gold ſigaſton, and 
one piece of green ſilk. 

12. And twenty-four ells of cloth cf Braband, and fix 
pieces of Coloign cardie. 


CHAP XXXVII. 


Fuſtices of the King's Courts at Weſtminſter, 
their antient yearly Fees or Salaries. 


VOUCHING the yearly ſalaries paid to the king's 
juſtices of his reſpective courts at Weſtminſter, for 

thcir ſupport in his ſervice, I have not ſeen any thing be- 
fore eleventh year of king Henry the third's reign, the 


Liberatz rolls before that time being all periſht, but then 2 
Will. de Inſula and R. Duket had each of them ten marks 


pet annum out of the Exchequer, 


4 Liberatz, 11 H. II. m. 5. 
Howbeit, 
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Howbeit, not long after theſe fees were increaſt, for in 
23 H. III. Will. de Caleworth, one of the juſtices of 
the Common Pleas, had Þ twenty pounds per annum 
fon, - 

In 27 Henry III. Alexander de Swereford, a baron 
of the Exchequer (and chief as it ſhould ſeem) hade 
forty marks per annum; and in 38 Henry III. John 
de Wyville, one of the barons of that court, twenty 


marks. 

In 43 H. III. Gilbert de Preſton, then one of the juſtices 
of the King's Bench, had © forty pounds per annum: 
and * in 44 Henry III. Roger de Thurkilby, one of the 
juſtices of the court of Common Pleas, a hundred marks 
per annum; but he was then chief juſtice in that court, 
as I gueſs, though there was a juſticiarius Angliæ at the 
ſame time (as in my chronologick tables is evident) for 
Robert de Briwes, then alſo a juſtice in the ſaid court of 
Common Pleas, had 8 no more than forty pounds per 
annum. 

To Roger de Thurkilly (for he died in 44 Henry III.) 
ſucceeded Will. de Wilton in the chief juſticeſhip of the 
court of Common Pleas, whoſe fee h was advanced to a 
hundred pounds per annum, the fee of the other Judges 
in that court being but forty pounds a piece. 

And as the ſalaries in this court were thus enlarged, ſo 
were thoſe in the Exchequer ; for in 49 Henry III. Roger 
de la Laye, one of the barons there, had i forty pounds 
per annum. But this held not long, for Gilbert de Preſton, 
chief juſtice of the King's Bench in 35 N Ul. re- 


b Liberatz, 23 H. III. m. 3. e Lib. 2) H. III. m. 3. d Lib, 
28 H. III. m. 5. e Lib. 43 H. III. m. 3. f Lib 44 H. III. 
m. 8. Lib. 45 H. III. m. 1, * Lib. 46 H. III. m 2. 
i Lib. 49 H. III. m. 3. . 
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ceived * but a hundred marks per annum. Nor had he 
more | in the beginning of king Edward the firſt's time, 
when he was chief juſtice of the court of Common Pleas, 
And after this they ſunk more, for Thomas de Weyland, 
chief juſtice of the Common Pleas in 7 E. I. had m but 
forty pounds per annum as long us he lived; and » Walter 
de Wymburne, another juſtice of the ſame court, forty 
marks, which proportion, viz. forty pounds per annum to 
the chief juſtices of both benches, and forty marks a 
piece to the juſtices and barons of the Exchequer conti- 
nued till the 25th of Edw. III. as may appear by the 
Liberatz rolls of thoſe times. And then the falary of 
the chief juſtice of the King's Bench ſhrunk more, viz, 
to fifty marks per annum (which is no more than thirty- 
three pounds, ſix ſhillings, and eight-pence) the yearly ? 
fee of the chief juſtice of the Common Pleas being aug- 
mented to a hundred marks per annum; the chief baron 
of the Exchequer having 4 no more than forty pounds 
per annum; and the other juſtices of both benches and 
barons of the Exchequer being then reduced to r twenty 
pounds per annum, 

Neither in theſe their annual ſalaries have I feen any di- 
rect certainty of a long time after; for in 28 Edw. III. 
it appears *, that Thomas de Seton, then one of the juſtices 
of the King's Bench, had eighty marks per annum, 

In 36 Edw. III. the chief baron and other barons of 
the Exchequer had * all alike, viz, forty pounds per an- 


num. 


* Liberatz, 43 H. III. m. 3. Lib. 1 E. I. m. 4. m Lib. 
7 E. t. m. 3, &c. n Ibid, » Lib, de an. 25 E. III. m. 3. 
P Ibid. 4 Ib'd. r Ibid. Lib. de an, 38 E. III. . 1 


e Lib. 36 E. III. m. 2. 
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In » 39 Edw. III. the juſtices of the Common Pleas 
forty pounds per annum. The w chief juſtice of the 
King's Bench a hundred marks. The * other juſtices of 
that court forty pounds per annum. 

In J 5 R. II. the juſtices of the Common Pleas no more 
than forty marks per aunum. So alſo in 2 8 and = 14 

We As Ao 

In 1 Henry IV. the chief. baron, and other the barons 
of the Exchequer, but forty marks per annum. The- 
chief juſtice of the Common Pleas forty pounds. The 
other © juſtices of that court forty marks, . 

In © 3 Henry IV. the chief juſtice of the King's Bench 
forty pounds per annum. And in f 9 Henry IV. John 
Colepeper, one of the juſtices of the Common Pleas, fifty- 
five marks per annum. 

But I do incline to believe, that there was more of cer- 
tainty, both in their yearly ſalaries and allowances for their 
robes, after the 18th year of king Henry the ſixth's reign, 
in which year aſwell the judges of all the courts of Welt- 
minſter, king's attorney, and king's ſerjcants exhibited a pe- 
- tition in parliament, a copy whereof I have here added. 

E Item quzdam alia petitio exhibita fuit eidem domino 
regi, in parliamento prædicto, per juſticiarios ſuos de banco 
ſuo, & de communi banco, juſticiarios ad aſſiſas capiendas 
aſſignatos, ac ſervientes ac attornatum ſuos, in hæc verba. 

Pleaſe au roy noſtre ſoveraign ſignieur de conſiderer, 
coment les juſtices de banke le roy, et del commun 
bank, les juſtices as aſſizes prendre, aſſignez; les ſer- 
geants et attorney le roy pur le temps eſteantz; de- 
vant ſcz heures, feurent toutz temps paies en mains, de 


v Liberatz, 39 E. III. m. z. w Ibid. * I did. Y Lib, 
5 R. II. m. 13. 2 Lib. 8 R. II. m. 9. a Lib. 14 R. II. m. 5. 
b Lib, 1 H. IV. m. 9. ec Ibid. 4 Ibid, © Lib. 3. H. IV. 


m.6. f Lib. 9 H. IV. m. 4. T Rot. Parl. de an 18 H. VI. n. 25. 
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laur fees et regardez de roy, per les treſorers d'Engleterre, 
pur le temps eſteantz, annuelment en lez termes del Paſche 
et St. Michell per owelx porcions, tanq; jetarde en temps 
de William Kenwoldmerſhe alors treſorer d' Engleterre; 
et qe ore, meſmez lez juſticez, ſergeantz et attourne, de 
Jour ditz feez et regardez, ne de leur veſture, pellure, ne 
linure, ne ſount mye paiez ; eins ſount aſcuns de evx arere 
dez lour ditz fees et regardez nient paies per deux ans 
et pluis. Et qe a quelle tems del an, que aſcun dez ditz 
juſticez, ſergeantz, ou attourne devie, ou ſoit diſcharge, 
ſoit le jour prochein devant le feſt de Paſcq, ou St. Mi- 
chell ; luy, ou ſez executorz jammes n' ount paiement 
del rien del rate de lour ditz feez et regardes, pur le rate 
del temps encurruz parentre le jour de ſa mort, ou dif- 
charge; et le proſchen precedent feſte dez feſtez ſuiſditz ; 
iſſent, qe per cas lez juſticez, ſergeantz, ou attourne enſi 
mort, ou diſcharge, ferra ſon dit office, per dimy an, 
forſq; un jour, a cez graundez coſtagez, labour et 
expenſes, ſaum riens unques avoir pur ycell, a fa treſ- 
graund enpoveriſhment per cas en temps de fa plus 
graunde neceſſite. Et que il y ad null dez ditz juſtices, 
torſpris les chief, que ne ad damage et perde de 100]. per 
annum; pur ceo, q'il eſt en office del juſtice, coment il 
ſoit paicz de {cz ditz fecz et regardez; iſſint, que per les 
ditz damage et perde, et le noun paiement dez ditz feez 
et regardez, et autres cauſez de perte, covyendra a meſ- 
mez lez juſticez encountre Jour gree de neceſſite eux re- 
traher de lour dit officez faire, a diſhonour de vous et de 
voſtre royaulme, et avyntiſment dez reſmez lez juſticez, fi 
en ne ſoit remedie purveue. 

Et ſur ceo, per auctorite de ceſt preſent parliament d'or- 
deigner, que le gardien, ou le clerk de la hanaper del 
chauncellarie noſtre ſeigneur le roy, pur le temps eſteant. 
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dez primiers deniers provenauntz du dit hanaper, er queux 
de droit et loialment, ſolonc la courſe de la ley deivent ap- 
perteigner, deſtre paiez en meſme le hanaper ; et les col- 
leftours et receivours dez graundez et petitz cuſtumez de 
roy en les portes de London, Briſtowe, et le ville de 
Kingeſton ſuper Hull, pur le temps eſteantz, dez primiers 
deniers, iſſuez, et profitz ſeveralment provenauntz dez 
cuſtumex ſuiſditz, outre lez chargez et repriſcz ent a pre 
ſent dewez ; payent, et ayent power et ſoient tenuz de 
paier en money nombrez, ſeveralment, et per ſeverallez 
parcellez, come lour officez requergent, as cheſcun dez 
ditz juſticez, ſerjeantz et attorney, pur le tempz eſteantz, 
et ſez executorz, ſez ditz feez ct regardez annuelment as 
feſtes de Paſcq; et St. Michell per owelx porcions ; et le 
dit rate de ſez ditz feez et regardez a celle feſte, dez feſtes 
ſuiſditz qe a proſchein enſuit le jour de ſa mort, ou fa diſ- 
charge; et annuelment dez feſteʒ de Nowel et Pentecoſt, 
as cheſcun dez ditz juſlices, pur fa veſture, pellure, et li- 
nure tauntz et tielxs ſommes de monoy, come ount eſte, 
ou ſerrount allowez al gardeyn de la graunde garderobe 
noſtre ſeigneur le roy, en ſez accomptez de ſon dit office, 
pur la veſture, pellure, et linure de tiel juſtice, annuel- 
ment, per le greindre part de dix ans darren paſſez: et 
annuelment al feſte de Nowell, as cheſcuns dez ditz ſer- 
geantz et attourne, taunts et tielxs ſommes de money come 
ount eſte, ou ſerrount allowes al dit gardeyn de le dit gar- 
derobe en ſez ditz accomptez, pur le veſture de tiel ſer- 
geant, ou attourne, annuelment, per le greindre partie des 
dix auz ſuiſditz : et as oeptas de St. Trinite proſchein en- 
ſuant, as cheſcun dez ditz juſticez, ſergeantz, et attourne, 
{i bien autiels ſommes de moneye, pur lez arrerages de fa dit 
veſture, pullure, et linure ore encurruz, et a luy dewes, 
come touz lez arreragez de ſez ditz fees et regardez, auxi 


ore encurruz et a luy de wes, ſi bien lez arreragez dez ſom- 
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mes de money, per taillez, et reſceitz, del eſcheker noſtre 
ſcigneur le roy a luy aſſignez, nient paiez toft aprez meſ- 
mez lez taillez, al reſceit de dedit eſcheker reſtitutz, come 
autrez arreragez. 

Et que le dit gardein on le clerke de la hanaper, et lez 
diu collectourz, et receivours dez ditz cuſtmez, ne null de 
eux, uull allowance, diſcharge, ne reſpite per paiement de 
money, ne autrement en lour accomptz de lour dit officez, 
joyntemen, ne ſeveralment, de null parcell de lour reſceitz, 
forſpriz allowance dex ditz chargez et repriſez ne aient, 
devant dewe paiement per eux faitz as cheſcun de ditz 
juſticez, ſergeantz, et attourne, de ſez feez, regardez, et 
rate ſuiſditz; et de lez ſommes de money pur fa veſture, 
pellure, et linure. Et fi aſcun allowance, diſcharge, ou 
reſpite, ſoit fait a cvntrari de ceſte ordenaunce, que ceo 
ſoit voide et tenuz per nul: et que les ditz juſticez, ſer- 
geantz, et attcurne, et ſez executours, et cheſcun de eux 
quytement ayt et ayent lour ditz feez, regardez, et rate, et 
lez ditz ſommes de money, pur lour veſture, pellure, et 
linure, pur le temps q'ils eſtoient en lours ditz officez; et 
a tauntz et tielz briefs ſoul le grand ſeale noſtre ſeigneur 
le roy et ſez heires, pur Vexploit et execution de lez pre- 
miſſez, come a eux ſerront beſoinoblez en ceſte partie, aſ- 
cun eſtatute, ou ordenaunce a contraienient obſtant : ſa- 
vunt toutz temps, que le chanceleur d'Engleterre, le clerk 
de parlement du roy; le dit clerk du dit hanaper ; lez 
clerks de crown du roy en ſa channcellarie, et autres officers 
du noſtre dit ſcigucur le roy en meſme le chauncellarie, en 
paimantz de eux, ou aſcun de eux affairez, de lour feez a 
eux appurtenauntz, per cauſe de lour ditz officez, ou au- 
trement, a ceux, ou aſcunde eux, per lettrez patentz du 
roy grauntez, et dex iſſueʒ de meſme le hanaper apaiers, 
et autre, ore ciantz eſtat de frank tenement en aſcuns 
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anuitees, a paiers dez iſſuez de dit hanaper, ou dez cuſ- 
tumez ſuiſditz; et autre perſons ore enheritez en aſcuns 
annuitees, apaiers dez iſſues de dit hanaper, ou dez cuſ- 
tumez ſuiſditz, et autre perſons eiantz aſcuns aſſignementz 
faitz a eux devaunt le primier jour de Feverer proſchein 
enſuant le comencement de ceſte preſent parlement, dez 
paiementz a eux affairez dez iſſues du dit hanaper, ou de les 
cuſtumez ſuſ{ditz, ſoient en cheſcun maner preferrez : 
purveu toutz foitz, que nul dez ditz juſticez, ſergeantz, ou 


attourne ſoit paie des dit cuſtumez en aſcun dez ditz por- 


tez, de ſez ditz feez, regardez, et rate; ne pur ſa dit 


veſture, pellure, et linure, tanq; le chauncelleir d':\ngle- 
terre, pur le temps eſteant, ſoit apris examination del 


' clerk de hanaper ne ſuffiſent a meſme le paiement as 


termes ſuiſditz, affaire, outre lez autres paiementz et 
chargez ſuiſditz. | 

Qua quidem petitione, in parliamento prediQo, lecta, 
audita & plenius intellefta ; eidem petitioni, de aviſa- 
mento & aſſenſu prædictis, reſpondebatur ſub hiis ver- 
bis: 

Le roy, del advys et aſſent ſeigneur S. et T. et lez com- 
mens en ceſte parlement eſteauntx, ad graunte tout ceo 
q' eſt contenu en ĩceſte petition. 

Unto which petition the king gave his aſſent, as it 
thereby appeareth, 

Whereupon (as it ſeemeth) the king iſſued out writs to 
the treaſurer and chamberlains of his Exchequer, thereby 
requiring to be certified what ſalaries had been paid to the 
juſtices of the King's Bench, and Common Pleas, juſtices 
of aſſiſe; as alſo to his ſerjeants at law, and attorney in 
the Common Pleas. And likewiſe what monys had been 
paid unto them for their winter and ſummer robes, for 

the 
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the greater part of ten years then next preceding ; the 
tenor of which writs, with the anſwers thereunto, I have 
here added, 


Anno 18 Regis Henrici Sexti. 


REVE regis emanavit theſaurario & camerariis ſcac- 
carii, ad certificandum, quod & quantum fit annuum 
feodum conſuetum cuilibet juſticiariorum noſtrorum ad 
placita coram nobis tenenda affignatorum, & juſticiario- 
rum noſtrorum de banco, juſticiariorum noſtrorum ad 
aſſiſas in diverſis comitatibus Angliz capiendas aſſignato- 
rum, ſervientium noſtrorum ad legem; & Johannis Vam- 
page attornati noſtri in communi banco noſtro, & omni- 
bus aliis curiis noſtris, ratione officiorum ſuorum prædic- 
torum; & quantum 12 die Novembris ultimo præterito, 
tam tunc capitali juſticiario noſtro ad placita coram nobis 


tenenda aſſignato, de dicto feodo ſuo conſueto : et de cen- 


tum & quaterviginti marcis annuis, ſibi ultra dictum feo- 
dum ſuum: et tune capitali juſticiario noſtro de banco, de 
dicto feodo ſuo; & de quaterviginti & treſdecem libris, 
ſex ſolidis & octo denariis annuis, ſcil. ultra dictum feo- 


dum ſuum: et cuilibet aliorum juſticiariorum noſtrorum 


ad placita coram nobis tenenda aſſignatorum: et cuilibet 
tunc aliorum juſticiariorum noſtrorum de banco, de difto 
feodo ſuo: et centum & decem marcis annuis cuilibet 
eorum ultra dictum feadum ſuum, per ſeperales noſtras 
literas patentes nuper conceſſis: et cuilibet tunc juſticiario 
noſtro ad aſſiſas capiendas aſſignato: et cuilibet tunc ſer- 
vientium noſtrorum ad legem, & prædicti attornati noſtri, 
de eorundem cujuſlibet feodo prædicto, ultra omnes de- 
narios per vos; aut aliquem veſtrum ſibi liberatos, &c. 


d Ex bundello brevium regis in arce Londonenſ, 
Reſponſio 
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Reſponſio ujus Brevis patet in ſce dula 
huic Brevi conſuta. 


RETEXTU brevis huic ſcedulæ conſuti, ſerutari fe- 
cimus diverſa recorda & memoranda, ad receþtam in 
eodem brevi ſpecificatam reſidentia, feoda juſticiarinrum, 
ſervientium regis ad legem, & attornati regis in ditto 
brevi ſpecificatorum concernentia. Inter qua, in brevibus 
de Liberate extra cancellariam regis, de tempore in tempus 
emanantibus, & theſaurario, & camerariis regis direftir, 
tam pro capitali juſticiaris regis ad Þblacita coram domin» 
rege tenenda afſignato, quam pro capitali jufticiario de banco, 
Oc. continetur, quod idem theſaurarius & camerarii libera- 
rent utriq; predifforum capitalium juſiiciariorum annuatim, 
pro utroq; terminorum Paſche & S. Michaelis, de theſauro 
regis, 20l. de feodo ſus quadraginta librarum per annum. 
Et in ſimilibus brevibus de Liberate, extra cancellariam 
prediftam, &c. pro quolibet reſiduo juſticiariorum ad placita 
coram domino rege tenenda aſſignatarum, & juſticiariorum de 
banco, &c. continetur; quod prædicti theſaurarius & came- 
rarii liberarent cuilibet eorum juſticiariorum annuatim, pro 
utroq; termino preditiorum, de theſauro regis, viginti marcas 
de feodo ſuo quadraginta marcarum per annum. 

Et in conſimilibus brevibus de Liberatæ, c. & prediftis 
theſaurario, &c. pro quolibet juſticiario ad aſſiſas capiendas 
aſſignato; & ſervientibus regis ad legem, annuatim Fro. 
wutroq; terminorum prædictorum, de theſauro regis decem 
likras de feodo ſuo 20l. per annum. Et in ſimilibus brevi- 
bus de Liberate, &c. pro attornato regis, liberarent eidem 
attornato regis annuatim, pro utraq; terminorum prædictarum 
centum ſclidos de feoda ſuo decem librarum per annum: que 
quidem fecda theſaurarius, & camerarii prædicti, prædictis 

Juſticiariit, ſervientibus regis ad legem, & attornato regis, 
Juxta 


HISTORY AxDο ANTIQUITIES, Kc. 209 


juxta prædictam formam prædictorum brevium de Liberatæ 
ſeparatim ſolvere & ſolvere conſueverunt. Et quod omnia 
ſeoda prædicta, & centum & quaterviginti marcæ annuæ, 
tunc capitali juſticiario damini regis ad placita coram ipfo 
rege tenenda aſſignato, in brevi praſentibus conſuto ſpecifi 
cato: et quaterviginti & treſdecem libras, ſex ſolidos er 
ofto denarios annuos tunc capit, &c. (ut ſupra) ſoluenda 
ſunt annuatim ad receptam pradiftam, ad terminos in eadem 
recepta uſuales, viz. feſta Paſchæ & S. Michaelis per equa- 
les portiones : et quod in feſto S. Michaelis proximo ante 
duodecimum diem Novembris in dicto brevi preſentibus con- 
ſuto, ſpecificatis, ipſo feſto computato, Johanni Tvyn tunc, 
ac dicto duodecimo die Novembris capitali juſticiario domini 
regis ad placita coram ißſo domino rege tenenda aſſignato, 
& uni juſticiariorum pradictorum ad aſſiſas capiendas aſſignato 
de dictis feedis ſuis, pro ut reg; eorundem officiorum ſuorum : 


et de prediflis centum & quaterviginti marcis annuis, in 


dicto brevi praſentibus conſuto ſpecificatis, ſibi ultra dictum 
feodum ſuum, pro dicto officio ſuo capitalis juſticiarii, Cc. 
per literas patentes domini regis conceſſit, ultra omnes dena - 
rios per nos aut aliguem naſtrum ſibi liberatos, & omnes pe- 
cuniarum ſummas per tallias ad receptam ſcaccurii predifti 
| levatas ſibi alignatas a retro extiterint 1071. minime per- 
folutas, 


D d Similiter 


Similiter pro 
— ds 
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Will. Weſtbury, /ecunds jufticiario ad placita. 
Will. Godered, tertio prædictorum juſtliciariorum ad 


placita. 

Jacobo RR fecundo juſtic. __ regis de 
banco. 

Will. Paſton, fertio prædictorum juſtic. — regis de 
banco. 


Thomz Fulthorp, quarts prædictorum juſtic. domini 

regis de banco. 

Johanni Hody, uni juſtic. prædictorum ad aſſiſas capi- 
endas, ac uni ſervientium domini regis ad legem. 

Johanni Fray, uni juſtic. ad aſſiſas. 

Will. Aſcough, uni juftic. ad aſſiſas, ac uni ſervien- 
tium domini regis ad legem. 

Johanni Forteſcu, uni ſervientium domini regis ad 
legem. 

Johanni Portington, uni juſtic. ad afſijas. 

| Et pro Johanne Vampage, attornato damini regis, 


Fodem anno 18 Henrici ſexti aliud breve regis emanavit 
theſaurario & baronibus de ſcacc. ad certificandum quanta 
pecuniæ · ſumma cuſtodi magnz garderobæ noſtræ in com- 


potis ſuis de officio ſuo in ſcaccario prædicto, per majorem 


partem decem annorum proxime ante 12 diem Novembris 
ultimo præteritam factis, pro una roba cum furrura, ad feſtum 
Natalis Domini; & alia roba cum linura ad feſtum Pentecoſtes, 
tam cuilibet juſticiariorum noſtrorum ad placita coram nobis 
tenenda aſũgnatorum, quam cuilibet juſticiariorum noſtro- 
rum de banco, ad tunc exiſtentinm, ultra feodum ſuum con- 
ſuetum, annuatim ad feſta prædicta, per cundem cuſtodem, 
prætextu ſeparalium literarum noſtrarum patentium, & 
brevium noſtrorum ſub privato ſigillo noſtro ſuperinde 


confectarum liberandarum allocata extitit, ſeu exiſtet: ac 


etiam conſimiliter pro annuali veſtura cujuſlibet ſervien- 
tium noſtrorum ad legem, & Johannis Vampage, attornati 


noſtri 
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noſtri in communi banco noſtro, & omnibus aliis curiis 
noſtris, ultra feodum ſuum conſuetum. Et quantum, 
tam cuilibet prædictorum juſticiariorum, de piædictis 
duabus robis, cum pellura & linura anuuis, quam cuili- 
bet prædictorum ſervientium & attornati, de prædicta 
annuali veſtura prædicto 12 die a retto extitit, &c. de 
præſenti minime liberatum. 


Certificatio ſuper infra contentis in Brevi, 
patet in ſcedula huic Brevi conſuta. 


R ATEXTU brevis regii huic ſcedulæ conſuti, ſcrutatit 

libris de particulis compotorum Reoberti Roalleſton, c- 
todis magnæ garderebæ in eadem brevi ſpecificatis, tam de 
emptionibus, receþtionibus, liberationibus, & alits diver/s 
rebus, quam de aliis cuſtubus & expenſis, per ipſum cuflodem 
in eadem garderoba fuctis & appeoitis ad opus domini regis 
nunc, per decem annos ante 12 diem Novembris, in brevi 
predifto. ſpeciſicatas, proxime elaßſos; viz. a vigilia S, 
Michaelis anno regni regis octavo, uſq; vigilia S. Michaelis 
anno 18, ad ſcaccarium dicti domini regis rediitis, penes 
idem ſcaccarium in theſauro reſidentibus, compertum eff in 
dictis libris de particulis compotorum prædictorum; qued in 
quolibet hujuſmed: campoto, in quo'thet anno prediflorum 
decem annorum, una magnæ fecuniæ ſumma pro p̃annis laneis, 
ſub tituls Draperie emptæ; & alia magna, pecuniæ ſumma 
pro linura ſub tituls Mercerie, emptæ pro robis, pellura, & 
linura, tam pro perſona damini regis, & pro cancellaris & 
theſaurario Anglie, cilſicde privati ſigilli dicti domini regis, 
guam pro juſticiariis, ſervientibus domini regis ad legem, & 
atturnats ipſius regis, in dicis brevi ſpeciſicatis; aliiſgue plu- 
ribus diverſis perſemis, per decem annes, in dis brevi ſfecifie 
catos, fredifto cuſledi, in diftis libris de particulis competc= 


rum pradiforum annuatim in groſſo ſunt allacatæ. 
D d 2 Comfers 
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Compertum eft etiam in dictis libris de particulis, quod 
diflo 12 die Novembris, nihil dictis juſticiariis, ſervientibus 
ad legem, vel attornato regis extitit a retro minime libera- 
tum, de robis, furruris, linuris, vel vefturis ſuis in difto 


brevi ſpecificatis, de aut pro prædictis decem annis, eo quod 


in dictis libris de particulis, ſub titulo, viz. Liberationes 
forinſeces, compertum eft ; quod in quolibet anno predifto- 
rum decem annorum, liberate fuerunt cuilibet juſticiariorum 
prediflorum, pro feſto Natalis Domini, decem ulnas panni, 
coloris long. unum capucium de 32, ventris minever pur, 
una furrura de 120, ventris minever grofſis, & dug fur- 
rure de bys. Et pro feſlo Pentecoſtes io ulne panni, 
coloris long. nulla fatfta mentione ibi de pretio vel valore 


| Sanni, furruræ, vel linuræ prædictorum, ſeu alicujus par- 


cella unde. 


Virtute tamen prædicti brevis, & pleniore cognitione 
pramiſſorum. nos prafati theſaurarius & barones habuimus 
& cepimus informationem prædicti cuſtodis in præmiſſis, per 
quandam billam ißſius cuſtedis, nobis ad ſcaccarium præ- 
dictum, per manus ſuas proprias, in ſcriptis liberatam, ex 
parte rememoratoris domini regis reſidentem; per quam qui- 
dem ſcedulam manifeſte liquet, quod annuatim pro majori 
parte prædiclerum decem annorum; viz, oftavi, noni, de- 
umi, undecimi, quarto-decimi, & ſexto-decimi, qualibet roba 
& furrura cujuſlibet juſticiariorum prædictorum, erga 
Feſtum Natalis Domini, in emptione, valebat per medium 
valorem per idem tempus ad 106s. 11d. ob. qu. & ſextam 
ßartem oboli. Et quod quaelibet reba & linura cujuſlibet 
eorundem juſticiariorum, erga feſlum Pentecoſtes, in emp- 
tione, valebat & ſe extendebat, fer medium valorem, 
fer idem tempus ad 634. 6d. Et qued quelibet veſtura 

5 cijuſlibet 
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cijjuſlibet prædictorum ſervientium ad legem, & attor- 
nati regis, erga feſtum Natalis Domini, inemptione vale- 
bat, & ſe extendebat, ßer medium valorem, per idem 
fempus ad 26. 11d. Dug quidem ſumme 1066. 11d. 
ob. qu. & ſexta pars oboli, 63s. Gd. & 26s. 11d. an- 
nuatim, per majorem partem prediftorum decem annsg- 
rum, difto cuſt;di in prediflis compotis ſuis, fub prædiclis 
magnit pecuniaſummis ſuerunt allocates. 

So that after this they had (as it ſeemeth) an increaſe 
of their ſalaries ; and likewiſe an allowance in money for 
their robes : for it appeareth, that in 1 Edw. IV. John 
Markham Þ, then chief juſtice of the King's Bench, had an 
yearly penſion of 170 marks granted unto him, and pay- 
able by the clerk of the Hanaper ; as alio 1068s. 11d. qu. 
and ſixth part of an halfpenny, for his Chriſtmaſs robe; 
and 60s. 6d. for his robe at Whitſontide, juxta formanm 
cujuſdam aftus in parliaments, an. 18 Hen. VI. as are the 
words of the record. 

So likewiſe Sir Will. Huſe, knight, conſtituted chief 
juſtice of the ſame court in 1 II. VII. had the yearly fee of 
110 marks, for his better ſupport in that place, granted 
© to him; and 1068. 11d. farthing, and the ſixth part of 
an halfpeny, for his winter robe; as alſo 66s. 6d, for his 
robe at Whitſontide. 

After this, viz. in 37 H. VIII. there was a farther in- 
ereaſe of their fees d; viz. to the chief juſtice of the Kiag's 
Bench and his ſucceſſors for the time being, of 3ol. per 
annum; to every other juſtice of that court, and their 
ſucceſſors, 201. per annum; and to every juſtice of the 
Common Pleas, and their ſucceſſors, 201. per annum. 
17 Nov. 37 Hen. VIII. 


b Pat. 1 Edw. p. 2. m. 3. 6 Pat. i Hen VII. p. 1. 4 Pat. 


37 Hen, VIII. P 16. 
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"CHAP. XXXVII. 
Serjeants at Law, 


HESE were long ſince called Nartatores in Latine 
and Countors in French, id eſt, pleaders, as that 
notable treatiſe, called the Mirrour 2 of Juſtices, ſheweth ; 
which book, if it be ſo old as Sir Edward Coke “ con- 
ceiveth, will prove them to be of greater antiquity than 
eleven hundred years. But ſetting that teſtimony aſide, 
it is ſure enough that this degree of lawyers is very an- 
tient; for 'tis evident, that the ſtatute © of Weſtminſter 
the firſt (which was in 3 Edward J.) makes mention 
thereof : 

— Purview eſt, que fi ul Serjeant Countor, ou auter, 
face ul maner de deſceit, ou de colluſion en court le roy, &c. 
& de ceo ſoit attaint, eit la priſonement d'un an & un jour, 
& ne ſoit oy en court le roy, &c. id eſt. 

— It is provided allo, that if any Serjeant Pleader, or 
other, do any manner of deceit, or colluſion in the 
King's Court, &c. and thereof be attainted, he ſhall be 
impriſoned for a year and a day; and thenceforth not to 
be heard to plead in that court for any man: and that 
Thomas de Weylaund, John de Metingham, John de 


Cobbeham, and Elias de Bekingham (ſoon after juſtice of 


the court of Common Pleas (being then the king'sſer- 
jeants) had penſions aſſigned 4 them out of the Exchequer 


tor that their ſervice. 
And if my authority e miſtake not, of the ſame degree, 


about that time, was John de Lyte, owner of Lyte's 


s Lib. 2 cap, des Loiers b Coke' s Reports, lib. 9. in proœmio. 
© Cap. 29. 4 L'b, 3 Edw. I, m. 2. © Cod, MS. penes Will. 


Boothe, Int: rioris Templi ocium. 


Carey 
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Carey in Com. Somerſet, who lying there buried, with 
' his portraiture, in a' coyf, hath this epitaph : Jobn de 
Lyte, & amy ſa femme ; Pater naſter Ave, Amen, 
And we find, that in 3 Edw. II. Roger de Scotre, and 
Edmund Paſſelegh, were by ſpecial writ aſſigned to be 
the king's ſerjeants—Serpeants afſignes as plees le roy & a 
ſes beſoines, ſaith the record : in which employment both 
they and their ſucceſſors gained ſuch high eſteem, that 
from 20 Edw. III. thoſe who were then in that place (viz, 
Rob. de Thorpe and Henry de Grene) had ſummons s to 
parliament, to fit amongſt the juſtices of both benches ; 


and were ſpecially exempted h from ſerving on thoſe emi- 


nent trials called the Grand Aſſize, but where there were 
no knights in the county, which ſheweth that their rank 
and place was little inferior to that degree of hononr ; 
whereunto Sir Edward Coke addeth, that they precede 
thoſe who ſit on an high bench in Weſtminſter-Hall ; id 
eſt, Maſters of the Chancery. 

It ſhould ſeem that this ſtate and degree of ſerjeant, 
_ conſidering their grand feaſts made at the reception 
thereof (whereof I ſhall give inſtance by and by) and the 
large i retinue for attendance they then had, was antiently 
ſo chargeable, as that the learned in the laws were not 
then very forward to take it upon them; in ſo much, as 
thekings of this realm became neceſſitated to require them 
thereunto by a ſpecial writ of ſummons : the firſt of 


f Clauſ. 3 Edw. II, in dorſo, m. 21. © Clauf, 20 Edw III. p. a. 
m. 22, in dorſo. h Mich. 22 Edw. III. 18 f. Challenge. Hill, 
26 Edw. III. 57 fol. Droit 37. i See the ſtatnte of 8 Hen, VI. 
cap. 4. wherein it is obſervable, that upon the reſtraint unto knights and 
others of leſs degree, for giving liveries to others than their own menial 
ſervants, the ſerjeants at law were exempted. So alſo by the flatutes of 
1 Hen. VIII. cap. 14. and ) Hen. VIII. cap. 7. they were at liberty for 
the quantity of cloth in their gowns, others under the degree of a knight 


deing limited. 
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which writs (wherewith I have met) was in 6 Rich, II. 
unto John Cary, Edmund Clay, and John Hille : how- 
beit after that time ſeveral others had the like writ, as 
in my chronologic tables will appear; but not at their own. 
ſeeking, as it ſeems by this following inſtance of John 
Martyn, William Babington, and others, who declining to 
take upon them that degree and ſtate, being called by writ 
*in 3 Hen. V. had a complaint made againſt them in the 
parliament of 5 Hen. V. whereupon they were compelled 
| thereto, as by the roll of that year (a copy whereof I have 


here added) appeareth. 


I aſſurance ce ceux qi ſont nomes deftre Serjeants 
| de la Ley. 


FAIT aſſavoir, qe combien ſur grande compleinte fait a 
noſtre treſſoverain ſeignicur le roy, de ceo.qe les gentz 

de roialme en lour ſuites, matiers, et cauſes moevez et 
pendantz en les courtz n'euſſent ſi bene eſploit come ils ſo- 
leient avoir, per cauſe de fi petit nombre qe y fuit des 
ſerjeantz de la ley, a treſgrande deſayſe, meſchef, et da- 
mage de ſon people. Et neſtre dit ſoverain ſeigneur voil- 
Jant ouſtier tieux meſchiefs et damages, per advis de ſon 
conſeil, fiſt appeller longe temps paſſee, certeins appren- 
tices de la ley, et lour fiſt enjoindre eſtroĩtement de prendri 
VFeſtat de ſerjant pur Vayſe et ſeurtee de toutz ceux q'avoi- 
ent affaire en ſes courtz avanditz; ceſt aſſavoir John Mar- 
tyn, William Babington, William Pole, William Weſtbury, 
John Ivyn, & Thomas Rolfe ; nient mains ne ont ils pas 
ceo mys en execution, come Ponourable & puiſſant prince, 
le duc de Bedford, lieutenant du roy, ad per uraie enfor- 
mation ore entendu; meſme le lieutenant, eiant a tout ceo 
conſideration, del aſſent des ſeigneurs eſpirituelx et tem- 
, Forelx aſſemblez en ceſte preſent parliament, fiſt venir de- 


x Clauſ 3 Hen. V. m. 20. 1 Rot. Parl. 5 H. V.m 10. 
vant 
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vant eux illeoques en parlement, le 24 jour de Novembre, 
qe fuit le 8 jour de meſme le parlement, lez dits appren- 
tices et eux enjoint de per le roy ſur grande peiae, de lour 
haſter a la priſe de tiel eſtat, ſanz aſcun delaie. Et puis, 
ceſt aſſavoir le quint jour de Decembre, qe fuit le 20 jour 
du dit parlement, viendrent meſmes ceux apprentices de- 
vant les ditz lieutenant et ſeigneurs en parlement, et pri- 
erent de grace q'ils purroient eſtre reſpitez celle partie, 
tang, a le terme de la treſſeinte Trinite proſchein avenir, 
et promiſtrent et aſſeurerent de la perfourmer a celle temps 
ſanz outre delaie ou excuſation qeconq; Sur quoy et bone 
deliberatione ſuz certeins cauſes et matiers, per meſmes 
ceux apprentices, devant eux monſtrez et declarez, le dit 
lieutenant, del aſſent avant dit, I'avoit admys et grauntee 
come ils ont deſirez, iſſint q'ils eſterront a le grace de roy, 
s' ils ne le perfourment come ils ont promys et afſeurez. 

Having thus briefly pointed to the antiquity of this de- 
gree, I now come to the form and ſolemnity of their 
creation thereto ; wherein, firſt, I ſhall take leave to tran- 
ſcribe, what the learned Sir John Forteſcue (lord chief 
juſtice of the King's Bench in Henry the ſixth's time) 
hath expreſt in that excellent treatiſe of his De Laudibus 
Legum Anglie, written in France in the time of his expul- 
ſion, and dedicated to Edward prince of Wales, whoſe 
chancellour he then was: then add ſome few and brief 
notes on ſuch their creation; and afterwards ſubjoyn 
what I have met with from good authorities, touching the. 
manner thereof in ſucceeding times: and, laſtly, exhibit 
ſome notable inſtances touching the magnificence of their 


feaſts. 


CHAP. 


| 
| 
| 
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CHAP. XXXIX. 


e antient Form and Order uſed in making 
Serjeants at Law. 


HE lord chief juſtice of the common bench, by the 
counſel and aſſent of all the juſtices, uſeth, as oft as 
he thinketh good, to chooſe ſeven or eight of the diſ- 
creeteſt perſons, that in the foreſaid general ſtudy have 
moſt profited in the laws, and which to the ſame juſtices 
are thought to be of the beſt diſpoſition; and their names 
he preſenteth to the lord chancellour of England in writing, 
who, incontinent by virtue of the king's writ, ſhall charge 
every of the perſons elect to be before the king at a day 
by him aſſigned, to take upon him the ſtate and degree 
of a ſerjeant at law, under a great penalty in every of the 
ſaid writs limited, 

On the which day every one of them appearing, ſhall be 
ſworn upon the Holy Goſpel of God, to be ready at the 
day and place then to be appointed, to receive the ſtate 
and degree aforeſaid ; and that he the ſame day ſhall give 
gold, according to the cuſtome in that behalf uſed ; how- 
beit, how and after what ſort every of the ſaid perſons 
mall that day demean himſelf, and alſo the form and man- 
ner, how that ſtate and degree ſhall be given and received, 
for ſo much as the ſame cannot be ſo briefly written as to 
the ſhortneſs of this work is requiſite ; therefore at this 
time I will leave this point untouched ; and yet I have 
declared the ſame to you ere now by way of talk. 

But this you muſt underſtand, that when the day ap- 
pointed is come, thoſe elect perſons, among other ſolemni- 
ties, muſt keep a great dinner, like to the feaſt of a king's 


® Forteſcug de laud. Legum Angl, cap. 30. 
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coronation; Which ſhall continue and laſt for the ſpace of 
ſeven days; and none of thoſe elect perſons ſhall defray 
the charges growing to him about the coſts of this ſolem- 
nity with leſs expences then the ſum of four hundred 
marks; ſo that the expences which eight men fo elect 
ſhall then beſtow, will ſurmount to the ſum of three thou- 
ſand and two hundred marks: of which expences one parcel 
Mall be this; 

Every of them ſhall give rings of gold to the value of 
forty pounds ſterling at the leaſt; and your chancellour 
well remembreth, that at what time he received this ſtate 
and degree, the rings which te then gave ſtood him in 
fifty pounds. For every ſuch ſerjeant, at the day of his 
creation, uſeth to give unto every prince, duke, and arch- 
biſhop being preſent at that ſolemnity, and to the lord 
chaticellor and lord treafurer of England, a ring of the value 
of 26s. 8d. 

Arid to every earl and biſhop, being likewiſe preſent, 
and allo to the lord privy ſeal, to both the lords chief 
juſtices, and to the lord chief baron of the king's Exche- 
quer, a ring of the value of 20s. 

And to every lord baron of the parliament, and to every 
abbot and notable prelate, and worſhipful knight, being 
then preſent, and alſo to the maſter of the Rolls, and to 
every juſtice, a ring of the value of a mark; and likewiſe 
to every baron of the Exchequer, to the chatnberlains, aud 
to all the officers and notable men ſerving in the king's 
, courts, rings of a ſmaller price, but agreeable to theit 
eſtates to whom they are given. 
| Inſomiich that there ſhall not be a clerk, efpecially in the 
court of the Common Bench, but he ſhall receive à ring 
convenient for his degree: and, beſides theſe, they give 
diyers rings to other of their friends. 
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They give alſo liveries of cloth in one ſuit or colour, 
in great aboundance ; not only to their houſhold meany, 
but alſo to their other friends and acquaintance, which, 
during the time of the aforeſaid ſolemnity, ſhall attend and 
wait upon them. 

Wherefore, though in the univerſities, they that are 
promoted to the degree of doctors do ſuſtain no ſmall 
charges at the time of their commencement, as in giving 
of bonets and other rich gifts; yet they give no gold, 
nor do beſtow any other gifts or coſts like unto thoſe 
expences. | 

Neither in any countrey of the world is there any ſpecial 
degree given in the laws of the ſame land, but only in 
the realm of England : neither is there any man of law 
throughout the univerſal world, which, by reaſon of his 
office or profeſſion, gaineth ſo much as one of theſe 
ſerjeants. | 

No man alſo, be he never ſo cunning and ſkilful in the 
laws of the realm, ſhall be exalted to the office and dignity 
of a juſtice in the court of Common Pleas before the king, 
or in the court of Common Bench, which are the chief 
ordinary courts of the ſame realm, unleſs he be firſt pro- 
moted to the ſtate and degree of a ſerjeant at law: neither 
ſhall any man but ſuch a ſerjeant plead in the court of the 
Common Bench, where all real actions are pleaded. 

Wherefore to this ſtate and degree hath no man been 
hitherto admitted, except he hath firſt continued by the 
ſpace of ſixteen years in the ſaid general ſtudy of the law : 
and in token or ſigne that all juſtices are thus graduate, 
every of them always, whileſt he ſitteth in the king's 
court, weareth a white quoif of ſilk, which is the princi- 
pal and chief inſignment of habit wherewith ſerjeants at 
law in their creation are decked ; and neither the juſtice, 
nor yet the ſerjeant, ſhall ever put off the quoif, no not 
E. | | is 
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in the king's preſence, though he be in talk with his ma- 
jeſties highneſs. 
Thus far from Forteſcue. 


CHAT. 


The Manner and Order in making of three Ser- 

jeants at the Law; vix. Edward Elyot, 
Lewis Pollard, and Guy Palmys, all of the 
Society of the Middle Temple, 13 Nov. 19 
Hen. VII.“ 


D parliamentum tentum nono die Nov. an. 19 regis 
Henrici VII=i pro ſervientibus ad legem ; viz. pro 
Elyot & Pollard, Et tunc datum fuit intelligi comitivæ, 
quod Palmys junior eſſet ſerviens, virtute cujuſdam waranti 
domini regis, epiſc. London. tune cuſtodi magni ſigilli do- 
mini regis directi: & poſtea electi fuerunt officiarii pro 
feſto dicti ſervientis; viz. mareſchalls, ſurveyers, ſuers, 
conneyers & controllers, quilibet ſecundum ordinem ſuuni, 
prout, &c. 
- Memor. quod prædicti ſervientes non fuerunt ad prædic- 
tum parliamentum, ſed conſideratum fuit per comitivam, 
quod haberent inter eos de regardo 20 marcas, prout ſolu- 
tum fuit, &c. 

Feſtum pro ſervientibus ad legem tentum fuit apud 
Lambeth in hoſpicio archiepiſcopi Cantuar. die Lunz prox- 
imo ante feſtum S. Martini epiſcopi, in yeme, anno regni 
regis Henrici ſeptimi 19. | 


Et ante prædictum feſtum ; viz. in die Veneris, circa 


horam tertiam, poſt nonam, convenerunt in aula circa le 
Cubbard, omnes ſocii ia villa, tam illi qui fuerunt in com- 


EM __ MS. penes ſub theſaurarium hoſp. Medli Templi, f. 4. 4. 
munibus, 


4 0 _- ar > * 2g ST 
n 1 8 2 2 2 
A a6 - + + 2k 132 


was 0 


2 
1 —- © » 
* * * 2% o 


8 


r 


. 
— 
A 


I 


222 HISTORY and ANTI GUI T IEs, &c. 


munibus, quam alli qui non tenentur eſſe in communibus 
ratione uxorum ſuarum exiſtentium in villa, quam ratione 
ſpecialis pardonationis, per finem : & tunc quatuor de il- 
lis aunciens, miſſi fuerunt ad cameras eorum, qui fuerunt 
ordinati eſſe ſervientes ad legem, ut venirent uſq; le Cup- 
peborde; ubi Weſtby ſecundus baro de ſcacc. & Bollyng 
tertius baro de ſcacc. cum magiſtro Emſon ſteterunt; nec 
non quamplures de ſenioribus; & quaſi omnes ſocii fue- 
rant præſentes; diftuſq; Weſtby; dandoq; eis qui electi 
fuerunt fore ſervientes, landem pro ſuo bono geſtu, & bona 
gubernatione, quæ fuerunt cauſa electionis eorum, deſi- 
derando eas habere ſocietatem in eorum favorem, &c. cum 
alia loquela convenienti pro materia. Et tune theſaurarius 
deliberabat eis 20 marcas in auro & argento, incluſus in 
nora cytoteca; quibus receptis regratiebantur ſocietatem, 
non ſolum pro pecunia, fed pro aliis beneficiis, ut erudi- 
eione legum & legatione eorum ad ſtudendum per borias 
regulas ordinatis per comitivam, quæ reſtrixerunt els iu 
Juventute ab infolentia, ad ſtudendum, &c. Et extunc 
biberunt omnes inſimul, & Inierunt cum eis, perducentes 
eos per la barge, uſq; ad hoſpicium de Lambeth ; & ibi 
eos dimiſerunt, &c. 

Item craſtino die; viz. die Sabati, diverſi, viz. quaſ 
omnes ſocii quatuor hoſpiciorum, ad deſiderium dictorum 
fervientium ; viz. quilibet deſiderabat illos de focietate ſua 
propria, ad prandendum cum eis; & fic fecerunt, &c. 

Item die dominica omnes juſticiarii, ante horam deci- 
mam fuerunt in capella hoſpicii de Lambeth prædicta, & 
novi ſervientes coratn eis genuflectantes, fecerunt declara- 
tiones ſuper brevibus prius eis deliberatis, per Mordaunt 
& Mufcort prothonotarios curiz : quibus narrationibus 
Aniris, capitalis juſticiarius de banco regis, dedit eis lau- 
dem, pro eorum declarationibus factis; & monſtrabat eis 
plura bona exempla de corum prædeceſſorihus, & tunc 

6 poſait 
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poſuit les coyfes ſuper eorum capitibus, & ligaverunt ſub 


mentis eorum; & induebant eos ſingulariter de capital. de 
Skarletto (per ipſos ſervientes, ad ſua propria cuſtagia) 
ponentes eadem capicia ſuper humeros ſuos, ad modum 
doctorum: & ſit creati fuerunt ſervientes ad legem in pub- 
lica præſentia, coram h.. omni populo circumſtante : & 
tune inierunt omnes juſticiarii in aulam, cam prædictis 
ſervientibus ſequentibus eos: & juſticiarii ſederunt in aula 
ad altam tabulam, & alii magnates cum eis: & ſervientes 
ſederunt ad interiorem partem aulæ, in auſtrali parte ejuſ- 
dem aulæ. 

Item die Lunæ venerunt dicti ſervientes ad aulam Weſt- 
monaſterienſem; & coram eis omnes deliberat .. . eorum 
& bene conjuncti, tamen proximo coram eis, unus, ſervi- 
ens ad arma, cum magna mace, & gardianus de Flete cum 


baculo ſuo; & ſteterunt omnes novi ſervientes ad legem in 


auſtrali parte aulæ ex oppoſito curiæ de communi banco : 
& ſemper maximus ſenex eorum, uo ad admiſſionem ſuam, 
de qua electus fuit ſerviens in altiori parte: & tunc duo 
de veteribus ſervientibus inierunt a barra curiæ, uſq; ad 
novos ſervientes, & ceperunt ſeniorem eorum inter ſe, & 
perduxerunt eum ad barram, coram cancellario Angliæ, 


theſaurario Angliz, cum omnibus aliis juſticiariis tunc ibi 


præſentibus: & ipſe fecit declarationem ſuam; & unus de 
veteribus ſervientibus fecit defenſionem; & prothonotarius 
legit breve; & ſic fecerunt de ſingulis, &c. 


Et poſtea inierunt ad hoſpicium ſuum; & in eodem 


die dominus rex, cum toto hoſpicio ſuo jantaverunt cum 
illis. 

Memor. quod iſtos, tres dies, nulla ordinatio facta fuit 
pro comitiva in quatuor hoſpiciis curiz ; neq; in hoſpiciis 
cancellariz ; quia omnes jantaverunt cum prædictis ſervi- 
entibus, & quamplures ahi, ad numerum mille. 
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A PP E N D IX. 


An Enquiry into the Origin, Duty, Fees, and 
Perquiſites annexed to the Office held by Lord 
Viſcount Stormont, one of his Majeſty's prin- 
cipal Secretaries of State, &c. &c. in the Bo- 
nourable Capacity of one of the Clerks, or Commis 
of the Court of King's Bench, under a Grant from 
his Uncle, the Earl of Mansfield; which Office 
is a ſinecure Place, computed at Four thouſand 
Pounds a Year; with a Propoſal for aboliſh- 
ing that and ſeveral other ſinecure Offices in the 


Law, &c. &c. 


CHAR. 4 


Of the Origin, Antiquity, and Juriſdiction of 
the Court of King's Bench. 


[For the Origin, Antiquity, and partly of the Juriſdiction 


of this Court, ſee before Page 88.7] 


T hath juriſdiction in criminal and civil cauſes, and 
for that purpoſe is divided into a crown fide, and a 


plea ſide. 


The crown ſide takes cognizance of all treaſons, fe- 
Jonies, miſdemeanors tending to breach of the peace, or 
oppreſſion of the fubje&t, and of all cauſes proſecuted by 


[4] 


indictment, 
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indictment, inquiſition, or information. Into this court 
indictments from all inferior courts and orders of ſeſſion, 
&. may be removed by certiorari. Inquiſitions of felos 
de ſe, or thoſe who kill themſelves, or are killed by ac- 
cident, are certified hither of courſe. Hence alſo iſſue at- 
tachments for diſobeying rules or orders of the court, 
concerning which the party ſhall be examined upon oath 
to interrogatories; and if guilty, ſhall be fined ; if inno- 
cent, diſcharged. 

On the plea ſide, it hath conuſance by what is called, 
in the jargon of the law, a bill of Middleſex, or latitat, in 
all pleas of debt, detinue, covenant, and of all action; 
on the caſe, either upon promiſe, {ſcandalous words, nui- 
fances, trover and converſion, on penal ſtatutes, and all 
other perſonal actions, ejectment, &c. againit any perſon 
ſuppoſed to be in the cuſtody of the marſhal ; and in all 
perſonal actions for or againſt any officer, attorney, or 
clerk of the court. This court may alſo hold plea by 
original writ out of Chancery of the ſeveral actions above 


mentioned. 


CHAP. 1. 


Of the Judges of the Court of King's Bench, 
their Salaries, Fees, &c. 


[It conſiſts of a Chief Juſtice, and three other Judges. 
For the antient Salaries of the Judges, ſee before 


Page 199-] 


Y the common Jaw the patents of the judges were 
determined by the demiſe of the crown; but by 
ſtatute 7th and 8th William III. c. 27. ſect. 21. and ſtat. 


1 Ann. c. 8. ſect. 1 and 2. no patent or grant of any office, 
Civil 
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eivil or military, ſhall ceaſe or be void by reaſon of 
the demile of the king; but every ſuch patent or grant 


ſhall remain in force for the ſpace of ſix months next af- 
ter ſuch demiſe, unleſs in the mean time ſuperſeded or 
made void by the next and immediate ſucceſſor to the 


Crown. 
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By the ſtatute 20 Edw. III. cap. 1. A. D. 1346 [intituled, 


The juſtices of both benches, aſſize, &c. ſhall do right 
to all men, take no fee but of the king, nor give coun- 
ſel where the king is party”; it is enacted, That they 
ſhall from henceforth do equal law and execution of 
right to all our ſubjects, rich and poor, without having 
regard to any perſon, and without omitting to do right 
for any letters, or commandment which may come to 
them from us, or from any other or by any other cauſe— 
And to the intent that our juſtices ſhould do even 1ight 
to all people in the manner aforeſaid, without more fa- 
vour ſhewing to one than to another, we have ordained 
and cauſed our faid juſtices to be ſworn, that they ſhall 
not from henceforth, as long as they ſhall be in the 
office of juſtice, take fee nor robe of any man but of 
ourſelf, and that they ſhall take no gift nor reward by 
themſelves, nor by other, privily nor apertly, of any 
man that hath to do before them, by any way except 
meat and drink, and that of ſmall value; and that they 
ſhall give no counſel to great men or ſmall, in caſe 
where we be party, or which do or may touch us in 
any point, upon pain to be at our will, body, lands, and 
goods, to do thereof as ſhall pleaſe us in caſe they do 
contrary. And for this cauſe we have increaſed the fees of 
the ſame our juſtices, in ſuch manner as it ought reaſon- 


* ably to ſuffice them.“ 
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By the ſtatute 12 and 13 William III. c. 2. ſect. 3. 
the judges' commiſſions are to be made during their god 
behaviour, and their falaries aſcertained and eſtabliſhed ; 
but upon the addreſs of both houſes of parliament they 
may be removed. 

The ſtatute 1 Geo. III. c. 23, recites the preceding act, 
and then enacts, that the commiſſions of the judges for 
the time being ſhall be, continue, and remain in full 
force during their good behaviour, notwithſtanding the 
' demiſe of his majeſty, or any of his heirs and ſucceſſors. 
Provided that it may be lawful for his majeſty, his heirs 
and ſucceſſors, to remove any judge or judges upon the 
addreſs of both houſes of parliament, Their ſalaries are 
by this act ſecured during the continuance of their com- 
miſſions, and to be paid after any demiſe of the crown, 
out of ſuch of the revenues granted for the uſes of the 
civil government as ſhall be ſubſiſting after ſuch demiſe, 

until further proviſion be made by parliament, &c. 

The ſtatute 32 Geo, II. c. 35, ſintituled, © An act 
& for augmenting the ſalaries of the puiſne judges in 
“ the court of King's Bench, the judges in the court 
« of Common Pleas, the barons of the coif in the 
« court of Exchequer at Weſtminſter, the judges in the 
« courts of Seſſion and Exchequer in Scotland, and 
& juſtices of Cheſter, and the great ſeſſions for the counties 
„ in Wales“ recites, that the ſalaries of the judges are in- 
adequate to the dignity and importance of their offices, 
and enacts, that additional duties ſhall be levied and paid 
on every piece of vellum, parchment, or paper uſed in 
law proceedings, in order to pay five hundred pounds to 
each of the puiſue judges of the court of King's Bench; 
five hundred pounds to each of the judges in the court 
of Ccmmon Pleas ; a thouſand pounds to the chief baron 
Ry 5 of 
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of the Exchequer; five hundred pounds to each of the 
other barons of the coif; two hundred pounds to the 
chief juſtice of Cheſter; a hundred and fifty pounds to 
each of the Welſh judges; to be paid yearly as the ſa- 
laries to the ſaid judges have been uſually paid. 

That 2 Geo, III. c. 36. recites the preceding act, and 
that the fund provided for payment of the ſums granted 
in augmentation of the ſalaries to the ſaid judges and 
juſtices in England and Wales hath proved inſufficient 
to make good and anſwer the fame ; it therefore enacts, 
that an additional duty ſhall be laid on every piece of vel- 
lum, parchment, or paper on which the matters, or 
things therein mentioned, ſhould be engroſſed or writ- 
ten. 

The ſtat, 5 Geo, III. c. 47. recites, that the joint fund 
eſtabliſhed and provided by the two preceding acts hath 
alſo proved inſufficient to make good and anſwer the fame ; 
and therefore enacts, that additional duties ſhall be laid on 
certain matters and things engroſſed or written on parch- 
ment, &c. 

By the ſtat. 19 Geo. III. c. 65. the ſum of four hun- 
dred pounds is granted to each of the puiſne judges as au 
addition to, and in further augmentation of their re- 
ſpective ſalaries. 


The ſalaries of the judges now ſtand thus: 


Farl of Mansfield, 400ol. a year, 
Edward Willes, Eſq; | 
Sir W. H. Aſhurſt, 2500l. a year. 


Sir Francis Buller, 


The late earl of Hardwicke in the year 1735 refuſed to 


accept the office of chief juſtice of this court, unleſs the 
falary 


6 re. 


ſalary (then two thouſand pounds a year) were raiſed to 
four thouſand a year, which he alledged was not equi- 
valent to what he made by his practice at the bar. His 
propoſal was complied with, and the ſame falary con- 
tinued ſince that time. This is one of the legacies his lord- 
| ſhip bequeathed to his country, Being requeſted. by ſome 
public-ſpirited friends to prepare and publiſh ſome plan for 
remedying the great evilof the GLORIOUS UNCERTAINTY 
of the law, it is faid the noble lord declined it; for that 
he would not be an inſtrument of preventing others from 
making fortunes, and raiſing families as he did. 


. 


ile Officers of the Court of King's Bench, 
namely, the Clerk of the Crown, and the 
chief Clerk and his under Clerks. 


[On the Crown Side.] 


HE king's coroner and attorney in the court of 

King's Bench, commonly called the clerk of the 
Crown Office, now Sir James Burrow, knt, holds his 
place for life by letters patent under the preat ſeal of 
Great Britain. Every perſon poſſeſſed of this office is 
preſumed to underſtand the buſineſs thereof; if not, the 
patent is void. For it appears that the office of king's 
coroner and attorney being granted to one Vinter, who 
was never educated nor exerciſed in the office, the judges 
held that the patent was void, and refuſed to admit him, 
for the benefit of the king and his people ; and they after- 
ward ſignified his diſability to the king, and recommended 


another to him as ſufficient, whom the king ore tenus 
commanded 
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commanded them to admit and ſwear. Dyer 150, b. 
151, a, From this authority it likewiſe appears that in 
Michaelmas vacation, 4 and 5 Philip and Mary, the office 
of chief prothonotary of the Common Pleas became va- 
cant by the death of Nicholas Rockwood; and the 
chief juſtice Brook gave that office to one Gateare, his 
wife's brother. And becauſe he was unfit for the office 
the chief juſtice revoked the grant, and gave it to 
Whitely, againſt the opinion of the other juſtices, who 
thought that the former proprietor would in time under- 
ſtand the buſineſs thereof, But it does not appear that 
either Gateare or Whitely purchaſed the office from the 
chief juſtice. | 

There is no doubt but the preſent patentee of the 
Crown Office, Sir James Burrow, underſtands the buſi- 
neſs thereof. But the conſideration of the ex fecs 
demanded and taken by him, his depaty, clerks, and un- 
der clerks, muſt be poſtponed to another opportunity, 
as the writer now intends to treat only of the offices on 
the plea ſide of the court. 

Firſt in order then comes the office of hr CLERRK, 
who is ſtiled in the records of the court, Capitalis clericus 
domini regis ad placita in curia ißſius domini regis caram 
iþ/o rege irrotuland. aſſignatus, (that is, chief clerk of the 
lord the king, aſſigned to inroll pleas in the court of the 
king himſelf, before the king himſelf) is now exerciſed by 
the right honourable lord viſcount Stormont, and John 
Way, Eſq; the former is one of his majeſty's principal 
ſecretaries of ſtate, which, and other offices poſſeſſed 
by his lordſhip, are computed at 20,000). a year. His 
lordſhip's nominal colleague, or partner in the office, 
Mr, Way (formerly crier to the chief juſtice) is ſaid to 
have no ſhare of the profits, and does nothing more 
than receive the money and pay it to lord Stormont, 


Quere, 


I. 


Quere, whether his lordſhip underſtands any more 
of the buſineſs of this office than he does of the pro- 
ceedings of any of the courts of juſtice at Pekin? And 
yet his duty is, firſt, to iſſue out all the proceſs of the court 
on the plea fide, or in cauſes between party and party, 
where the proceedings are by bill; 2dly, heis to attend 
the court wherever the ſame is held ; 3dly, to record and 
enter the rules and orders of the court; 4thly, to in- 
roll tlie pleadings and judgments of the court; fifthly, 
to file poſteas and writs of error, and all ſpecial and com- 
mon bails ; 6thly, to keep remembrances of all writs and 
records of judgments, and to do ſuch acts by himſelf or 
ſubſtitutes as are herein after mentioned. The chief 
clerk formerly attended and fat in the court, as appears 
by the following record : 


Trin. 36 Hen. VI. A. D. 1458. Rot. 36. 


England, 5 BE it remembered that William Sond, chief 
to wit. clerk of our lord the king to inroll pleas 
before the king himſelf, on the tenth day of July 
in this fame term, before our lord the king at Weſt- 
miniſter, brought here into court a certain ſchedule, 
and prayed that it might be inrolled, and it is in- 
rolled in this form: England, to wit, Be it remem- 
bered, that on the tenth day of July in this ſame 
term, in the court of our lord the king, before the king 
himſelf at Weſtminſter, came William Sond, chief clerk 
of our lord the king, to inroll pleas before the king 
hunſelf in his proper perſon, and in the fame court, of 
his mere and free will, into the hands of Sir John For- 
teſcue, knt. chief juſtice of our lord the king, aſſigned to 
hold pleas before the king himſelf (to whom of right it 
belongs to give and grant the office to whomſoever be ſhall 


pleaſe, 
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pleaſe, whenſoever the ſaid effice ſhali be void, during the 
time in which the ſaid Sir John Forteſcue ſhall be chief 
mftice of our lord the king, to hold pleas before the king 
himſelf) ſurrendered the office, to wit, of chief clerk to inroll 
pleas before the king himſelf, and that in the ſame court, on 
the fame day, wholly reſigned and relinquiſhed to the uſe 
of William Brome, and to the intent that the ſame chief 
juſtice might grant the ſaid office to the ſaid William Brome, 
and that the ſaid William Brome might be admitted into 
the ſaid office by the ſaid court; which faid ſurrender the 
ſaid chief juſtice forthwith here in court accepts, and the 
ſaid reſignation and relinquiſhment in the ſame imme- 
diately here receives and admits ; upon which forthwith 
here in court on the ſame day, the faid chief juſtice grants 
the ſaid office to the ſaid William Brome, to hold, occupy, 
and exerciſe in the ſame manner and form as other. officers 
have heretofore lawfully held, occupied, and exerciſed the 
ſame ; nevertheleſs upon this condition, that if the ſaid 
William Brome ſhall die, living the ſaid William Sond, 
then the ſaid William Sond may hold, occupy, and exer- 
ciſe the ſaid office from the death of the ſaid William 
Brome, in the ſame manner and form in which the ſaid 
William Sond before held, occupied, and exerciſed the 
ſame; and the ſaid William Brome on the ſame day is ad- 
mitted into the ſaid office, by the faid court, to hold, oc- 
cupy, and exerciſe the ſame for the term of his life, with 
all profits, fees, and commpdities belonging to the fame 
office as freely, and in ſuch manner and form as J. H. 
Hugh K. and the ſaid William Sond, or any of them, or 
any other officer, have heretofore lawfully held, occupied, 
- or exerciſed the ſame, and well and faithfully to occupy 
and exerciſe the ſaid office is charged and ſworn by the 
{aid court, &c. , 
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Charles I. as appears by the following record: 


10 IX. 


to wit. Brome, on the ſaid tenth day of July in 
this ſame term, before our lord the king at Weſtminſter, 
brought here into court a certain other ſchedule, and 


England, 5 BE it remembered alſo, that the ſaid William 


" prayed that it might be inrolled, and it is inrolled in this 


form : England, to wit, Be it remembered, that on the 
tenth day of July in this ſame term, before our lord the 
king at Weſtminſter, came William Brome in his proper 
perſon, and acknowledged himſelf to owe to William Sond 
forty pounds ſterling, to be paid to the ſaid William Sond on 


the feaſt of Sr. Michael the archangel next to come; and un- 


leſs he ſhall do it, the ſaid William Brome wills and grants 
that the ſaid forty pounds be made of his lands and chat- 
tels, to the uſe of the ſaid William Sond, to be levied, 
&c. The condition of the ſaid recognizance is ſuch, 
that if as long as it ſhall pleaſe the ſaid William Sond to 
ſit in the court of our lord the king, before the king 
himſelf, and to continue his perſonal re/idence there ſitting 
in the ſaid court, the ſaid William Brome ſhall permit the 
faid William Sond to fit in the place of the office of the 
ſame William Brome, which is called the office of chief 
clerk of our lord the king, to inroll pleas before the king 
himſelf, and to take ſuch profits and revenues of the 
ſame office, during the time in which the ſaid William 
Sond ſhall fit in the ſaid court, in form aforeſaid, and 
continue his perſonal reſidence in form aforeſaid as the 
ſaid William Sond ſhall think proper to receive during 
that time; then the ſaid recognizance to be void, other- 
wiſe to continue in full force, &c. 


It appears from this record that the grant of the office 
was to continue no longer than during the time the chief 
Juſtice himſelf ſhould remain in office. And many years af- 
ter the demiſe of Hen. VI. the office was granted, nat 
by the chief juſtice, but by the crown, namely, king 


Placita 
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Placita coram dom. rege apud Ii tm. termino ſante Paſchæ 
anno regni domini noſtri Carol: Dei gratia Angliæ, Scotiæ, 
Franciæ & Hiberniæ regis, dei defenſeris, c. decime 
tertio. Teſte J. Bramſlen. Ret. 420. 

Angl. f. NA EMORANDUM quod die lunæ prox. poſt 

tres ſepiiman. Paſchæ iſto eodem termino 
coram dom. rege apud Weſtm. ven. Rob'tus Henley, Ar. 

& Samuel Wightwick, Ar. capital. clerici domini regis ad 

placita in cur. ipſius domini regis coram ipſo rege irro- 

tuland. aſſign. & protuler. hie in cur. quandam petitionem 
ipſor. Rob'ti & Samuelis ſereniſſimo domino Carolo nunc 
regi Angl. exhib. & pet. quod petitio illa unacum bene- 
placito ipſius domini regis irrotularetur, & irrotulatur in 
hæc verba, ſſ. To the king's moſt excellent majeſty — The 
humble petition of Robert Henley and Samuel Wight- 


wick, your majeſty's chief clerks for the inrolling of pleas 


before your ſacred majeſty to be holden. Whereas your 


majeſty hath been graciouſly pleaſed to ſettle your pe- 


titioners in the office of chief clerks of your majeſty's 
court of King's Bench, and have confirmed the right of 
the ſame place with a privy ſeal, declaring your ma- 
jeſty's pleaſure, that none ſhould preſume to move your 
majeſty in any thing contrary to the ſame ; and that it any 
of that nature ſhould be attempted to paſs, the attorney 
and ſolicitor general ſnould inform the chief juſtices that 
they might inform your majeſty, and that it any 
ſhould paſs the great ſeal, the judges ſhould in- 
form your majeſty before they ſuffer the execution 
+ thereof, as followeth in the privy ſeal annexed, which 
was according to the declaration made by your ma- 
jeſty's late father, of ever bleſſed memory, which is like- 
wiſe annexed ; notwithſtanding which many ſuits have 
been, and are daily ſet on foot againſt the petitioners ſaid 
office, and your majeſty hath been troubled with many 
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Petitions, and ſeveral references gotten concerning the writ- 
ing of latitats, the filing of declarations, and marking theday 
of filing them, the filing of affidavits, the performing of all 
miniſterial ſervices upon Writs of error; and notwithſtanding 
your majeſty's gracious and royal intention, and meaning 
of your ſaid late royal father by the ſaid two-privy ſeals 
declared, and that by the certificate and advice of the 
right hon. the now Lord Keeper, and the late treaſurer 
Welton, inrolled by your majeſty's expreſs command to 
prevent your majeſty's further trouble by ſuitors in this 
kind; by which certificate it appears, that the principal 
of the ſaid ſeveral ſuits concerning the making of latitats 
and other writs, are neither fit for your majeſty to grant, 
nor are grantable by law; yet if any thing ſhould pa's 
the great ſeal in prejudice of the ſaid office, it might 
greatly trench and be to your majeſty's wrong and loſs 
whenſoever it ſhould fall into your majeſty's gift; and 
ſeeing it would avoid all ſuch like inconveniencics, if the 
fees, and all the ſervices and buſineſſes to the ſaid office 
belonging, or therewith uſed and enjoyed by any your pe- 
titioners predeceſſors and their clerks, were by expreſs 
words in particular granted unto your petitioners ; may it 
therefore pleaſe your moſt excellent majeſty to give your 
royal directions, that the privy ſeal of the tenth of De- 
cember in the 5th year of your reiga firſt above men- 
tioned, may paſs the great ſeal, and that the lord chief 
Juſtice of your majeſty's court of King's Bench for the 
time being may from time to time Examine the particu- 
lars, rights, ſervices and fees belonging to your pe- 
titioners office, or uſed and enjoyed by the petitioners, 
their predeceſſors, or any their clerks ; and that the lord 
chief juſtice for the time being may from time to time 
make certificate of the ſame to your majeſty's attorney 

2 general, 
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general, or ſolicitor general for the time being, who may 
upon every ſuch certificate prepare one or more warrants 
for your majeſty's royal ſignature to paſs the ſaid rights, 
ſervices, and fees in particular, and by expreſs words unto 
your petitioners, and the ſurvivor of them under the great 
ſeal ; and that any ſuch ceriificate from any lord chief 
juſtice may be the diſcharge of any reference from your 
majeſty obtained or to be obtained, for as much as ſhall 
be in any of them certified reſpectively, with ſuch clauſes 
to be inſerted in any of the ſaid warrants, as your ma- 
jeſty's attorney, or ſolicitor geueral for the time being, 
ſhall think fit to eſtabliſh in peace the particular rights, 
ſervices, fees, and uſages of the petitioners ſaid office, to 
the petitioners, and to the ſurvivor of them, and to pre- 
ſerve inviolable your majeſty's declaration in the faid 
privy ſeal, and all the particulars therein contained z and 
that this petition, and your majeſty's anſwer thereuato, 
may be inrolled by your majeſty's expreſs command; and 
your petitioners, as in all duty and allegiance they are 
bound, will daily pray for your majeſty. At the court 
at Whitehall, the 14th of Feb. 1636, his majeſty is gra- 
cioully pleaſed that the privy ſeal ſhall paſs the great ſeal 
as is deſired, and that the lord chief juſtice of the King's 
Bench for the time being ſhall from time to time examine 
and certify the particulars, as is deſired in the petition, and 
that his majeſty's attorney, or ſolicitor general for the time 
being, ſhall upon every ſuch certificate prepare one or 
more warrants for his majeſty's royal ſignature to 
paſs in particular, and by expreſs. words, the rights, ſer- 
vices, and fees now certified under the great ſeal unto the 
petitioners, and the ſurvivor of them, with ſuch clauſes 
to be inſerted in the ſaid warrants as may beſteſtabliſhin 
peace the petitioners particular ſaid rights, ſervices, tees, 
and uſages, and preſerve inviolable -his -majeſty's decla- 

ration 
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ration in his ſaid privy ſeal, and all the particulars therein 
contained; and his majeſty's further pleaſure is, that any 
ſach certificate from the lord chief juſtice of his ma- 
jeſty's court of the King's Bench ſhall be a diſcharge of 

any reference now lately granted from his majeſty, for ſo 
much as ſhall be in any of them certified reſpectively, 
touching any of the rights, ſervices, or fees of the peti- 
tioners ſaid office; and that this petition, and his majeſty's 
anſwer thereupon, ſhall be inrolled by his majeſty's expreſs 
command, to prevent his majeſty's further trouble by 
ſuitors in this kind; for which this ſhall be unto them and 


every of them ſufficient warrant. 
X FRAN, WYNDEBANCK. 


The office of chief clerk was therefore ſometimes granted 
by the chief juſtice during the time he ſhould continue in 
office, and ſometimes by the crown. Query, when was it 
firſt granted by the chief juſtice to two perſons during the 
lives of the grantees, and the ſurvivor of them? 

The ſeveral officers appointed by and under the chief 
clerk are, 

Firſt, the Clad or deputy to the chief clerk, now 
Edward Benton, Eſq; he is verbally appointed by the 
chief clerk. His duty is to aſſiſt the chief clerk in the exe- 
cution of his office, by attending the court wherever the 
ſame is held; and after the riſing of the court, he at- 
tends at his office in the Temple every afternoon in term 
time, and every morning and afternoon in the vacation, 
to ſign judgments, and to examine all matters referred to 
him by the court, and to make his report thereon to the 
court; to tax coſts and attornies bills when referred to 
him; to take the acknowledgment in court of all deeds 
to be inrolled, all bails juſtified in court, affidavits 
ſworn in court; and to charge the marſhal with the 


- cuſtody of all perf brought iato court by habeas 
corpus; 
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corpus; to {wear attornies in open court, and cauſe their 
admiſſions to be inrolled ; to diſcharge recognizances of 
bail upon the defendant's ſurrender to the cuſtody of 
the marſhal; to nominate ſpecial juries ; to record the 
verdicts of the juries upon trials at bar; to draw up 
ſpecial verdicts found upon ſuch trials, and to make cer- 
tificates of all judgments to be regiſtered in the counties 
of Middleſex and York. By rule or order of court made 
in Eaſter term, 5 Jac. I. he has the cuſtody of all money 
paid into court, aud for keeping thereof is paid twenty 
ſhillings for every hundred pounds, and after that rate 
for every greater or leſſer ſum; and for every ſum under 
ten pounds he 1s paid two ſhillings. But this duty is 
now performed by the ſigner of the writs as his deputy. 

Secondly, the clerk of the rules, now Thomas Cow. 
per, Eſq; he holds his place for lite, by appointment in 
writing under the hand ſeal of the chief clerk. His 
duty is to attend the court, and take minutes of the rules 
and orders made by the court in civil actions between 
party and party, and to draw up the ſame, and make 
copies thereof when required ; and to file and copy all 
petitions and affidavits on the civil fide, and to do ſuch 
other buſineſs as he is ordered to do by act of parliament, 
or by the court, 

Thirdly, the clerk of the papers (till lately there were 
two clerks of the papers) now Mr. Robert Auſten, who 
holds his office by writing under the hand and ſeal of the 
chief clerk for life, He attends the court at Weſtminſter 
every day during the ſitting thereof, and at his office every 
afternoon in term time: he reads the rules of court, affi- 
davits, records, deeds, libels, ſuggeſtions, and other mat- 
ters on the plea ſide of the court: all ſpecial pleadings on 
the plea ſide of the court, in cauſes by bill, are left 
with the clerk of the papers, who makes copies of 

| ſuch 
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| ſuch ſpecial pleadings, and when iſſue is joined thereon, 
makes up the ſame into paper books, and ſets down all 
Cauſes to be argued in court on writs of error and dea 
murrers, -or other ſpecial matters, and delivers copies 
thereof to the judges. This officer alſo claims the copy- 

ing of all ſpecial pleadings, and making up the paper 
| books, where the proceedings are by original writ ; and in 
Michaelmas term 1734, the court determined the right 
with him ; but he had anciently nothing to do in ſuch 
caſes.— By ſeveral orders of court made in Trin. 
2 Jac. I. Trin. 16 Car. II. and Mich. 2 Wil. and Mary, 
no attorney, or clerk attending here in court, ſhall de- 
liver to any attorney or clerk attending here in court, or 
to any other perſon, or ſhall receive from any attorney, 
or clerk attending here in court, or from any other per- 
ſon, any ſpecial plea that ought to be put into the office 
of the clerk of the papers, or copy of the ſame plea, 
before the plea is put into the office of the clerk of the 
papers; and ſuch copy, after the plea is put in, ſhall be 
made by a clerk attending in the ſaid office of the clerk of 
the papers, and ſigned with the hand of one of the clerks 
there attending: penalty for the firſt offence ten ſhillings, 
to be paid to the box for the uſe of the poor; for the 
ſecond offence twenty ſhillings, and for the third offence 
to be expelled the court. 

Fourthly, the clerk of the dockets, commitments, 
and ſatisfactions, now Mr. John Stride, holds his office 
for life, by appointment under the hand and ſeal of the 
chief clerk. He makes aud keeps an alphabetical docket 
of the judgments, and all other entries upon record in the 
ſaid court, on the plea ſide, and enters commitments and 
ſatisfactions. 

Fifthly, the clerk of the declarations, now Mr. John 
Maddacks, is appointed for life by writing under the hand 


and 


0 
E 7 FEEL 17 


ſeal of the chief clerk. His duty is to receive, file, and 
alphabet all declarations and bills in the {aid court; to ſhew 
the files to the filacers, clerks, and attornies of the court ; 
to grant certificates to priſoners to enable them to apply 
for their diſcharges; to attend at Weſtminſter or on a 
judge of the court, with the records in his cuſtody, when 
required ; and to attend at the King's Bench office for 
the diſpatch of the ſaid buſineſs. By orders of court, 
made Mich. 15. and Paſch, 19 Car. II. the clerks, filacers, 
and attornies of- the court are to pay to this officer for 
receiving, filing, and keeping the bills and declarations, 
two ſhillings at the end of every term; and if any of 
the clerks, filacers, or attornies ſhall refuſe to pay the 


lame on requeſt, they may be ſuſpended from the privi- 
lege of their practice at the diſcretion of the chief clerk 


or ſecondary. 

Sixthly, the clerk of the common bails, eſtreats, and 
poſteas, now Mr. Richard Walter, holds his office by ap- 
pointment under the hand and ſeal of the chief clerk, 
He files all common bails, makes out certificates to the 
marſhal on the filling common bails for priſoners on vr- 
ders for their diſcharge ; marks deliberaturs on poſteas, 
eſtreats all amerciaments ſet by the court, and adminiſters 
the oath taken of the ſervice of writs according to the 


late act of parliament. 
Seventhly and laſtly, the ſigner of the writs, now 


Mr. John Heberden, holds his place by parol appointment 
of the chief clerk, His duty is to ſign all ſignable writs, and 


to enter the remembrance of them on rolls of parchment; | 


to take and file affidavits to hold to bail; to receive and 
deliver out writs of error and certiorari, and to enter them 
in a book; to file writs and ſpecial bails; to make co- 


pies of writs and affidavits, and to attend the judges when 
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OF other Officers appointed by the Chief Juſtice 


of the King's Bench; namely, the Clerk of 
the Treaſury, and Clerk for tranſcribing from 
the Plza-Rolls the Records of Nifs Prius in 
Middleſex. 


HE office of clerk of the treaſury, and cu/tos bre- 
; vium & recordorum, formerly called the office of 
cuſtos brevium & recorderum, is an ancient office, granted 
for life by the chief juſtice of the court for the time being. 
It is now held by Sir David Lindſay, Bart, and John 
Way, Eſq. 
The late lord Raymond, chief juſtice of this court, by 
writing under his hand and ſeal, conſtituted and appointed 


Beverſham Filmer, Eſq. and Mr. Theodore Johnſon, and 


the longer liver of them, to be clerk of the treaſury, and 
keeper of all the king's writs and records of the ſaid court 
(except the making the records of Niſi prius in the county 
of Middleſex, and tranſcripts and certificates upon writs 
of error, and receiving and filing of queriturs and attach- 
ments in the ſame court, and the keeping of the records of 
attainder) to hold for their lives, and the life of the 
longer liver of them. 

But query the right of granting this office td ?wo per- 
ſons, and the longer liver of them; for it was formerly 
given to one only, as appears from the 2 re· 
cord: 


2 England, 
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2 FORASMUCH as the office of clerk of the 
to wit, treaſury and warrants, and of keeper of 
the records of the lord the king, and of the writs of the 
court of the lord the king, held before the king himſelf, 
called the King's Bench, at Weſtminſter, remaining in the 
treaſury of the lord the king, and belonging to that court, 
with all fees, profits, and emoluments thereunto of right 
belonging, are ſubject to the order and controul of the 
chief juſtice of the ſame court for the time being, as inci- 
dent to his office, to the intent that the ſaid offices may be 
executed by ſkilful and ſufficient perſons, it is ordered on 
Saturday next, after the morrow of the Aſcenſion of our 
Lord, in the ſame term, by the whole court, here, by 
and with the conſent of the beloved and faithful coun- 
ſellor of the lord the king John Popham, knt. chief 
juſtice of the lord the king, aſſigned to hold pleas before 
the lord the king himſclf, that the office ſhould in future 
be perpetual, and be called The Office of the Treaſury of 
the King's Bench, and that it ſhould be holden for life, 
with all thereunto appertaining, which are, or heretofore 
| were at the diſpoſal of the aforeſaid chief juſtice, as be- 
longing ,to the ſaid office or offices (except warrants of 
attorney, the making up records of Niſi prius in the 
county of Middleſex, and tranſcripts, and certificates upon 
writs of error, and receipts and files of queriturs and 
attachments in the ſame court, and the cuſtody of the ſeal 
for bills of Middleſex, and the keeping of the records 
of attainder, with the fees thereunto belonging) and that 
hereafter the officer ſhall execute the aforeſaid office of kj 
treaſurer, in perpetuity, who ſhall for ever be called 
The Clerk of the Treaſury of the King's Bench, and 
ſhall have and enjoy for the term of his life, all the 
duty, fees, profits, and advantages belonging, or uſually 
taken with, or for the ſame (except the fees and profits 

(C 2] before 
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before excepted) which office of clerk of the treaſury, 
with the fees and profits thereunto belonging (as aforeſaid) 
ſhall be always at the diſpoſal of the aforeſaid chief juſtice, 
for the time being, as the ſame ſhall become vacant, to ſuch 
proper perſon as the ſaid chief juſtice ſhall nominate and 
appoint to the ſame, for the life of the ſame perſon ſo no- 
minated and appointed; which perſon ſo nominated and 
appointed ſhall be ſworn in court, to execute the office as 
it ought to be, and ſhall have, for the term of his life, 
the receipt and cuſtody of all records and writs within the 
ſame court (except records of attaint, warrants of at- 
torney, queriturs, and attachments, before excepted) 
and he ſhall have the making the exemplification of all re- 
cords of Niſi prius, and certificates thereof, in the Chan- 
cery and Exchequer chamber (except records of Niſi prius 
in the county of Middleſex, and tranſcripts and certificates 
upon writs of error). And as to the receipt of entries, 
and the cuſtody of warrants of attorney, an officer ſhall 
be appointed by the chief juſtice for the time being to 
execute the ſame, who ſhall for ever be called The Clerk of 
the Warrants ; which office, with the fees and profits 
thereunto belonging, ſhall always be at the diſpoſal of the 
chief juſtice for the time being ; which perſon ſo nomi- 
nated and deputed ſhall have the receipt, entry, and cuſ- 
tody of all warrants of attorney in the ſaid court. And 
as to the making the record of Niſi prius in the county of 
Middleſex, there ſhall be an officer toexecute the fame, who 
ſhall for ever be called The Clerk of the Niſi prius in 
Middleſex ; which office, with the fees and profits thereunto 
belonging, ſhall always be diſpoſed of by the chief juſtice 
for the time being to ſuch perſon as the ſaid chief juſtice 
ſhall thereto nominate and aſſign ; which perſon ſo no- 
minated and aſſigned ſhall have the making of all records 


of Niſi prius of Middleſex, And as to the tranſcript 
and 
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and certificates upon writs of error, there ſhall be an of- 
ficer to execute the ſame, who ſhall always be called The 
Clerk of the Errors ; which office, with the fees and pro- 
fits thereunto belonging, ſhall always be at the diſpoſal of 
the chief juſtice for the time being, to ſuch perſon as the 
ſame chief juſtice ſhall thereunto nominate and aſſign; 
which perſon ſo nominated and aſſigned ſhall have the 
making of the tranſcripts and certificates upon writs of 
error. And as to the cuſtody of the records of attaint, 
it is likewiſe ordered by the ſame court, that they ſhall 
be kept in the ſaid treaſury, in a preſs, under two locks 
and keys, one of which keys ſhall be kept by the chief 
juſtice of the ſaid court for the time being, and the other 
by the attorney general of the lord the king for the time be- 
ing, to the intent that the ſame may be always ſafely kept ; 
and as to the receipt and filing of queriturs and attach- 
ments, and the keeping the ſeal for bills of Middleſex, it is 
likewiſe ordered that there ſhall be an officer to execute and 
keep the ſame, who ſhall for ever be called The Keeper of 
the Queriturs and Attachments; which office, with the 
fees and profits thereunto belonging, ſhall always be at the 
diſpoſal of the puiſne judges of the ſame court, or the major 
part of them, to be executed by ſuch perſon and perſons, 
and in ſuch manner and form as the ſaid puiſne judges, 
with the major part of them, ſhall limit or appoint, — 
Eaſter term, 4 Jac. I. A. D. 1606. Rol. 171, B. R. 


This officer has the poſſeſſion of the treaſury of the 
ſaid court at Weſtminſter, and the cuſtody and charge of 
the records and writs there. Before the beginning of 
every term he gives notice in writing to one of the judges 
whoſe turn it is to keep the eſſoin; and he attends the 

judge at Weſtminſter, with the other officers of the court for 
that purpoſe : he likewiſe gives conſtant attendance at the 
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treaſury by himſelf, or deputy, every day in term, during 
the ſitting of the court, and attends with the keys of the 
treaſury in vacation time when required, in order to 
fearch for, and make copies and exemplifications of re- 
cords ; and at the end of every iſſuable term he is ſuppoſed 


to tranſcribe from the records all iſſues, fines, amercia- 


ments, and recognizances forfeited, which are to be eſ- 
treated into the court of Exchec,uer ; his duty is to tran- 
ſcribe and ingroſs from the plea-rolls, all iſſues that are to 
be tried by Niſi prius in the ſaid court, and to examine 


the ſame with the plea roll (except as aforeſaid) and after 


they are examined, he ſeals them for trial, and by his 
elerks he gives daily attendance at his office, from the time 
the judges appoint their circuits, till the circuits are over; 
for the tranſcribing, examining, and ſealing the records of 
Niſi prius for all the circuits in England, and for — 
exemplifications if required. 

There are two treaſuries for keeping the DS ; 
namely, the inner and the outer treaſury. The clerk of 
the cuſtos brevium, in the inner treaſury, is Mr. Thomas 
White; and the clerk of the outer treaſury is James Wal- 
ker, Eſq. They are both appointed by the Cuſtos Bre- 
vium. There are alſo under clerks, who claim fees. 

The clerk for tranſcribing from the plea-rolls the 
records of Niſi prius, in the county of Middleſex, is 
John Way, Eſq. He is appointed by the chief juſtice. 
His duty is to prepare the records of Niſi prius, as above- 
mentioned, and to ſeal the ſame. 


CHAP. 


Ar PEN D 1 X. 23 


. 


Of the Fees claimed in King William's Time 
by the Chief Clerk, and thoſe appointed by 
bim; namely, his Deputy (commonly called 
the Maſter ) the Clerk of the Rules, the Clerk 
of the Dockets, the Clerk of the Declarations, 
and the Clerk of the Common Bails, Eftreats 
and Poſteas ; alſo the Fees claimed, at the 
Time above-mentioned, by the Cuſtos Bre- 
vium and his Clerks, &c. | k 


N page three of the eleventh volume of the Journals 
of the Houſe of Commons is the following order : 


« Martis, 14 die Novembris 1693. 


© ORDERED, 

« THAT the ſeveral courts ia Weſtminſter-hall, the 
cc clerks of the peace for the counties of Middleſex 
ce and Surrey, and the clerk of aſſize of the home cir- 
&« cuit, do on this day ſevennight preſent to this houſe a 
* table of the ſeveral fees belonging to their ſeveral courts 
* and offices, eſtabliſhed in the reign of queen Elizabeth: 
* and alſo a table of ſuch fees as are now taken by 
% them.” 

Purſuant to this order, the following table of fees was 
delivered in by W. Turbill and Nicholas Harding, who 
introduced it in the following words : 


WE have no authentick table of the ancient Fees belong- 
ing to the plea-ſide of the court of King's Bench, which 
we can preſent upon our oaths; but have heard upon 


inquiry, 
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inquiry, that ſuch ancient tables of fees, as remained 
in the King's Bench office, were burnt in the great fire 
of London. We have therefore ſent to the ſeveral 

offices and clerks belonging to the ſame court, for 
tables of their reſpective fees, who have returned them 
to us, and are as followeth. 


Fees due to Sir Robert Henley, Chief Prothono- 
tary [Chief Clerk) of the C ourt of King's 
Bench. 


- OR the Latitat, which is the firſt proceſs, 15. 10d. 
For every habeas corpus, certiorari, ſcire fac, ſuper- 
. ſedeas, procedendo, elegit, reſtitution", habere facias poſ- 
ſellionem & ſeiſinam, prohibition', for each 18. 8d. 
For ſigning and entering every judgment in debt by de- 
fault, 3s. 8d. 
For longer entries on the rolls, of iſſues, n &c. 
for every roll, 6s. 8d. 
For every ſpecial bail upon a cepi corpus, 2s. 6d. 
For every ſpecial bail upon an habeas corpus, 48. 10d. 
For every common bail, 1s. 2d. 
For every commitment in execution, 3s. 
For every ſatisfaction acknowledged, 28. Gd. 
For entry of every judgment upon demurrer and ſpecial 
verdicts, 28. 6d. 
For admiſſion of every clerk into his office, 11, 18. 6d. 


Fees 
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Fees due to Mr. Richard Afton, Secondary, or 
Deputy of the Chief. Prothonotary of the 
Court of King's Bench. 


| hu R ſigning coſts upon all paper-rules, for cach, 15. 
For marking rolls, when judgments are given by the 

court on demurrers, ſpecial verdicts, and writs of error, 
each 1s. 

For keeping money brought into court, for every hundred 
pound, and ſo pro rat. 11. 

For drawing of ſpecial verdicts at the bar, per ſhect, with 
three copies, 3s. 4d. 

Upon ſwearing every attorney, 11. 1s. 6d. 

For returning juries to try cauſes at the bar, each party 
gives what he pleaſes. 

For clerks dockets, each 1s. 

Out of common bails, each term, 41. 

For turning over every priſoner in court, 1s. 

For acknowledging every deed to be inrolled in court, 15. 

For ſigning every bail in court, 1s. 

For calling every cauſe upon trial, and wager of law, 28. 

For allowing every writ of errror, and audita querela, 1s. 


Fees belonging to Mr. Clerk and Mr. Stone, 
Clerks of the Papers of the Court of King's 
Hench. 


OR copying every ſpecial plea, replication, rejoinder, 
and other pleadings, every ſheet 4d. 
For making the paper-book either iſſue or demurrer, every 
ſheet 8d. 
For entering into their book every record tobe read in 
court, 1s. | : 8 
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For entering into their book every cauſe to hear counſel 
on both ſides, 1s. 

For entering every trial at the bar, 2s. 

For making a bill at the iſſue, for every judge, on a trial 
at the bar, 1s. 8d. 

For reading the record and the evidence upon every trial 
at the bar, both parties pay according to the number 
of the evidences and length of the trial. 


Fees due to Mr. Robert Pugh, Clerk of the 
Rules in the Court of King's Bench. 


OR entering every rule given to plead, to declare, to 

reply, to rejoin, to join in demurrer, &c. 4d. 

For drawing and entering every rule made in court, 8d. 

For every rule by conſent, and every admittance of an 
infant by his guardian, 1s. 

For every order of aſſize made a rule of court, 18. 

For every rule upon poſtea, writs of inquiry, ſcire far, 
proviſo, retorn habend, certiorari, &c. 4d. 

For every rule to amerce ſheriffs, procedend, certiorar”, 
Gc. 4d. 

For every day-rule for priſoners, ſigned by one of the 
judges, 8d. 

For the copy of every rule in term-time, and until the 
continuance-day, 4d. 

For a copy of every rule after the continuance-day, 8d. 

For the copy of every affidavit, not exceeding three 
ſheets, 1s. | 

If longer, for every ſheet, 4d. 

For marking the evidence in court, as well for the plaintiff 
as the defendants, and taking the charge of them upon 
trials at bar, both parties pay according to the number 

of evidence and length of trial. 
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Fees due to Mr. Thomas Thacker, Clerk of the 
Bails and Pofteas in the Court of King's 
Bench, 


F OR every poſt termin' bail, 4d. 
For deliberatur upon every poſtea by him, 4d. 


Fees belonging to Mr. Robert Warter, Clerk 
of the Docquets. 


F OR every term, attorney or others ſearching in the 
docquet of judgments, iſſues, or entries, pay to the 
clerk of the docquet, for each term, 4d. 
For the ſearch of all files of writs in the ſaid office, for 
each term, 4d. 
For the copies of all ſuch writs and ſpecial bails as are in 
his cuſtody, pay the clerk of the docquet, for every 


ſheet, 4d. 
Item, The marſhal of the King's Bench payeth for the 
making and copying of a docquet of committiturs, for 


each term, 11s. 


Fees belonging to the Keeper or Clerk of the 
Declarations in the King's Bench, with an 
Account of the Fees due from the C lerk, 
Attornies, and Philazers. 


FE H AT no clerks, attornies, or philazers pay any 
ing for ſearches at any time, but have liberty al- 

ways — ſearch the books and files, and take out what 
copies they pleaſe gratis, if they will write them them- 
ſelves; in lieu of all which, each clerk, attorney, or 


philazer pays to the clerk, (for every term) 28, 
D 2] Like- 
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Likewiſe if any attorney or philazer refuſe to pay the 
clerk, he may refuſe to file his declaration, or ſuffer 

bim to ſearch, or ſee any book or record in the office, 
unleſs he pay for every term (as aforeſaid) 25. 

That the clerks, attornies, or philazers have fix days in 
the ſecond term to file their declarations gratis; but 
afterwards they pay (unleſs they componnd, as ſome 
attornies in London do) for every declaration they 
bring to be filed, they pay for each 4d. 

If any private perſon, or attorney of another court, come 
to ſearch, he payeth for every term he ſearcheth 
for, 4d. 

If any attornies of another court, or private perſon, comes 
for a copy of a declaration, he pays per ſheet, 4d. 

If any attorney deſires a certificate upon an action, that 
a declaration is filed or not filed, he pays for ſuch cer- 
tificate, 4d. 

If any one deſires a file to be brought into court, he 
taketh for carrying it, and his attendance and pains, 

8. 4d. 

If — — deſires him to bring a file to the n to 

make a diſcontinuance, IS. 


Fees paid to the Cuſtos Brevium, and his 
Clerks. 


OR every record of Niſ Privs in a ſhort action of treſ- 
paſs, 4s. 6d. 


For every other record, how ſhort ſoever, 58. 


For every full proceſs of Niſi prius, mittimus, or cer- 
_ _ tiorari, 6s. 


fo r every Niſi prius on the crown fide, 6s. 8d. 
or 


* full proceſs there, 6s. 8d. 
For 
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For every Niſi prius upon an indictment for murder, for 
every name that pleadeth to iſſue, 6s. 8d. 

For every ſhort exemplification in treſpaſs, 108. 

For every exemplification containing a large (kin, 11, 

For the like on the crown ſide, 21. | 

For every exemplification in ejectione firmæ, 138. 4d. 

For filing a writ, being a Poſt Diem upon the Angl', 4d. 

For a Poſt Terminum at any time atter the firſt week ended 
in the ſecond term, 1s. 8d. 

For every warrant of attorney in murder, 1s. 

For every ſheriff's warrant, 8d. 

For every other warrant of attorney, 4d. 

Every ſearch for a roll above ten years laſt paſt, 6d. 

For every ſearch for a roll above ten years laſt paſt, 3s. 4d. 

For every ſearch for rolls for the ſix laſt terms, 

For ſearch for every file of declarations, bail, judicial and 
other writs after ten years, 1s. 4d. 

For the copy of every ſheet between party and party, Ad. 

For a copy of a deed inrolled, for every ſheet, 8d. 

For a copy on the crown ſide, for every ſheet, 8d. 

For a file of an Angl', for every term after one, 4d. 

For-a copy of every writ of appeal, per ſheet, 8d. 

For attending with the keys of the treaſury, for the ſearch 

of records above ten years palt, 3s. 4d. 
For attending iedente curia, 


The Clerks Fees. 


FR writing every Niſi prius, mittimus, or certiorari, 
being but one proceſs, 18. 6d. 

For every proceſs more than one, 1s. 

And for every proceſs of Niſi prius on the crown fide, 1s, 8d. 


For 
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For writing every exemplification in treſpaſs or ejectment, 


38. 4d. 
For writing every large ſkin exemplified, 6s. 8d. 


For the ſame on the crown ſide, 13s, 4d. 


Fees belonging to Henry Bolt, Gent. Under 
Clerk to the Cuſtos Brevium of the King's 


Bench of the Inner Treaſury. 


OR every copy of a plea roll between party and party, 


of every attorney of the court, per ſheet, 2d. 


For the ſame of every attorney, ſolicitor of any other 


court, 4d, 


For attending with the keys of the treaſury, for a ſearch 
of the records above ſix terms paſt, and within ten 


years, 6s. 4d. 
For attending always ſedente curia. 


For ſewing on every rider to the record, 6d. 


For every ſearch of a term in his docquet, for any at- 


torney's entries, 4d. 


For attending the high court of parliament upon. a writ 


of error, or any private buſineſs, 1 os. 
For attending the ſame court upon public bulineſs, 


For entering every ſheriff's warrant, or warrant in ap- 


peal, 4d. 
For indorſing every return on a writ of certiorari, 28. 


For attending my lord chief juſtice, for his hand to the 


ſame, 3s. 4d. 


For writing the firſt preſs returned upon a certiorari, 18. 6d, 


For every other preſs of the ſame, 18. 


For diſcharging every iſſue returned by the ſheriff upon 


diſtring. &c. 25. 
For eſtreating ſuch iſſues, 


For 
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For amending a record by rule of court, and for copying 
and filing the rule, 1s. 

For filing every parcel of poſt rolls, POE: ſix terms paſt, 
the clerk uſes to be paid for his trouble by the at- 
torney, 3s. 4d. 

For every trial at bar upon an iſſue entered above ſix 
terms paſt, 28. 6d. 

For the ſearch of every file of —— for every 


term, 6d. 


Fees due to William Tully, Gent. Under Clerk 
of the outward Treaſury to the Cuſtos Bre- 
vium, in the Court of King's Bench, 


FR every copy of a plea roll between party and party, 
per ſheet, of every attorney of the court, 2d. 
For the ſame, of every attorney or ſalicitor of any other 
court, 4d. 
For attendance (prout) 3s. 4d. 
For attendance ſedente curia, 
For ſewing on rider, 6d. 
For ſearch of every term in the docquet, for an attorney's 
entry, 4d. 
For attending the high court of parliament (prout) 10s, 
Atteading the ſame (prout) 
For amending a roll by rule of * and for copying 
(prout) 18. 6d. 


For filing (prout) 3s. 4d. 
For every trial (prout) 28. 6d. 
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/ the Fees now demanded, and received by 
the Chief Clerk, and thoſe appointed under 
him ; alſo the Fees claimed by the Cuſtos 
Brevium, 


OR this purpoſe it will be neceſſary to take a general 

view of the ſeveral proceedings in a cauſe, and com- 
pare the expences thereof with the charges made in king 
William's time, | 

It hath been obſerved, that the two modes of proceed- 
ing in the court of King's Bench in perſonal actions is, 
firſt, by bill of Middleſex, or latitat; and ſecondly, by 
original writ out of the court of Chancery. 

When a debtor lives in the county of Middleſex, and 
owes ten pounds, or upwards, he may be arreſted by a 
bill of Middleſex; but as the chief clerk has no fee upon 
this writ, let us proceed to the latitat. 

If the defendant doth not reſide in the county of 
Middleſex, the proceſs for arreſting him is called a /atitar, 
which the plaintiff's attorney may purchaſe at a ftationer's, 
and take to the King's Bench office, to be ſigned by Mr. 
Heberden, the ſigner of the writs (fee page 17) for which 
he is paid 28. 6d. but in king's William's time the price was 
only 1s. 10d, as appears from page 24 of this Appendix. 
But how does he ſign it? Dyes he write his own name, 
or that of any other? No: he has a ſeal with the im- 
preſſion of the words STORMONT and War, with which 
he ſtamps the latitat, in like manner as letters are marked 
at the poſt-office. This is all the labour and trouble he 


takes for 28. 6d. though not worth one penny: and 
8 15 for 
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for this 28. 6d. he is accountable to lord Stormont, who per- 
haps never heard the word latitat mentioned. The at- 
torney leaves at the office a memorandum (called a Præcipe) 
of the writ, containing the ſum ſworn to, and the names 
of the plaintiff, defendant, and attorney, together with 
the affidavit of the debt; all which are neceſſary, be- 
cauſe the defendant's attorney may want to ſearch for, and 
take copies of them, which muſt likewiſe be paid for. 
The ſtamp duty upon this latitat is 2s. Strange policy 
to lay ſuch a tax upon a perſon who is obliged to com- 
mence a ſuit for a juſt debt, and to preſent lord Stor- 
mont with half a crown before he can begin. If the lati- 
tat be not executed, the plaintift”s attorney muſt ſue out 
another latitat, called an Alias, and after that another 
called a Pluries; then a third, &c. for four terms. There 
is another kind of latitat called a Men Omittas, if the de- 
fendant lives in a liberty. The ſtamp duty on every las 
titat is 28. 

When the defendant is not arreſted, and obliged to give 
bail, but is ſerved with a copy of the writ; if he intends 
to defend the action, his attorney goes or ſends to file 
what is called Common Bail, with the clerk of the com- 
mon bails in the King's Bench office (fee page 17 of this 
Appendix). For this buſineſs the clerk is paid 18. 2d. in 
term, but in vacation the price is 18. 6d. The ſtamp duty 
for this ceremony is 1s. 6d. 

Every circumſtance relative to ſpecial bail when the de- 
fendant is arreſted, and in cuſtody ; for example, when 
to put in ſpecial bail; how to put it in, notice, exception, 
perfecting, ſurrender, and diſcharge of bail, &c. &c. are 
here purpoſely omitted ; the writer's intention being only 
to mention the outlines of the proceedings wherein fees arg 
paid to lard Stormont, &c. &c. The next matter therefore 
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to be conſidered is the declaration, which may be defined, 
the plaintiff's complaint in writing againſt the defendant 
for the injury done him in detaining his debt, aſſaulting 
him, &c. as the caſe may be. Formerly the plaintiff's 
attorney went or ſent to the King's Bench office, and 
gave one of the clerks inſtructions reſpecting the debt due 
to, or the canſe of the injury done the plaintiff, From 
theſe inſtructions the clerk drew the declaration, and de- 
livered a copy of it to another clerk in the ſame office, 
(for at that time there were many clerks in the office, 
who did the buſineſs as the clerks in the Exchequer of 
Pleas do now) who ſent notice thereof to the defendant's 
attorney, from whom he received information reſpecting 
the defence he ſhould make to the plaintiff's complaint, 
The clerk drew the defendant's plea or defence, and de- 
livered a copy of it to the plaintiff's clerk, who ſent it 
to the plaintiff's attorney, in order to get inſtructions 
what to ſay in reply to the defendant's plea or defence. 
The attorney accordingly gave him the neceſſary infor- 
mation, and he drew the replication, and delivered a copy 
thereof to the defendant's clerk. And thus all the alle- . 
gations or pleadings for the plaintiff and defendant were 
drawn, not by the attornies at large, but by the clerks 
in the office. And the plaintiff's clerk engroſſed all the 
pleadings on rolls or preſſes of parchment, called the 
Plea-rolls; on which were likewiſe entered the ſubſe- 
quent proceedings, as the jury proceſs, verdict, and judg- 
ment, when the cauſe was finally determined, The plain- 
tiff 's clerk alſo made up and tranſcribed from the plea-roll, 
the record of Niſi prius for trial of the cauſe, and had it 
ready for the plaintiff's attorney when he ſhould call for 
it, In this manner the buſineſs of the court was done 


and 
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and particularly ſoon after the fire of London 1665, whea 
law-ſuits were ſo much increaſed, that the court per- 
mitted the attornies at large to draw the pleadings them - 
ſelves, and to deliver them to each other ; and alſo to en- 
groſs and tranſcribe them on parchment ; but the clerks 
in the office ſtill demanded, and received, and are now 
paid the ſame fees as if — had done the buſineſs them - 
ſelves, | 
The conſequence of which is, that the unfortunate 
client is obliged to pay both the clerks and attorney, as 
herein-after more particularly ſhall be mentioned. But 
the judges thought proper by ſeveral orders (ſee page 16) 
to take from the attornies the moſt lucrative part of the 
buſineſs, in order to increaſe the emoluments of a 
new-created officer, called the Clerk of the Papers ; 
who is an unneceſſary incumbrance on the admini- 
ſtration of juſtice; for his duty being to read, &c. (ſee 
page 15) may be performed by the other officers who are 
obliged to attend the court. There is no ſuch officer 
in the court of Exchequer, or Common Pleas. 
The plaintiff's attorney now draws the declaration, for which 
he charges his client 18. per ſheet, conſiſting of only 7 2 words; 
then the declaration is engroſſed, or copied on treble 
penny ſtamped paper, and delivered to the defendant's 
attorney, who pays the plaintiff's attorney for it, at the rate 
of four-pence for every ſeventy-two words, beſides the duty, 
and four pence for the defendant's warrant of attorney. 
The defendant's plea to the plaintiff's declaration may 
be general or ſpecial. A general plea denies at once the 
whole declaration, without offering any ſpecial matter 
whereby to evade it. Suppoſe, for example, an action of 
debt is brought upon a bond, and the defendant pleads 
it is not his bond or deed ; this plea is called a general plea, 
or the general iſſue, Again: ſuppaſe an action My 
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upon a bond, and the defendant pleads that he performed 
the conditions of the bond; this is called a Special Plea, 


becauſe he admits the validity of the bond, and avoids 


it by alledging, that he performed the condition thereof; 
whereas the former, or general plea, denied the force and 
legality of the bond. | 

The defendant's attorney delivers a copy of the general 
plea to the plaintiff's attorney : but if he pleads a ſpecial 
plea, he leaves a copy of it with the clerk of the papers; 
who has the profits of making copies of that and the 
other pleadings for both attornies at therate of eight-pence 
for every ſeventy-two words. Thus the judges thought 
proper to take from the attornies the moſt profitable part 
of the buſineſs, in order to ſupport a neu- invented officer, 
whoſe employment is only to read 

When the parties are at iſſue, and are preparing to try 
the cauſe, the plaintiff 's attorney muſt engroſs the iſſue ; 
that is, ail the proceedings on parchment, for every ſkin 
of which a ſtamp duty of five ſhillings muſt be paid. 
The ingroſſment is called the record of Niſi prius, which 
one of the clerks in the office of the Cuſtos Brevium had 
formerly ready for the plaintiff's attorney, when he called 
or ſent for it: the attorney is now permitted to engroſs it, 
and for this operation he charges four · pence for every 52 
words. He then takes or ſends it to the office of the clerk 
of the judgments, who makes and keeps a memorandum 
of the names of the parties and the attorney ; and for 
writing this memorandum his rule of charging is this: 


if the iſſue doth not exceed ten ſheets, that is, ten times 


ſeventy two words, he is paid 3s. 6d. and 18. for every ſix 
meets more. Suppoſe, for example, the whole iſſue con- 


- tains ſixteen ſheets, or ſixteen times ſeventy-two words; 


the attorney has four-pence per ſheet for engroſſing it, 


' that is, fixteea times four-pence, in all 58. 4d. and the 
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elerk of the judgments has 48. 6d, for making the me- 
morandum ; beſides, he has eight-pence for enteriag war- 
rants of attorney, which Is never done: he has therefore 
88. ad. for writing four or five words, and for this gs. ad. 
he is accountable to lord Stormont : the attorney hath 
only 5s. 4d. for writing ſixteen times ſeveaty-two, or 1152 
words. After the attorney pays this 5s. 2d. he mult take 
the record to the office of the Cuſtos Brevium (Sir David 
Lindfay) to get it fealed ; for which he mult pay at the 
rate of ys. 6d. for the firſt eight ſheets, and ſeven ſhillings 
for every eight more : thus for the ſixteen ſheets above 
mentioned muſt be paid 148. 6d. for ſealing the record, and 
writing the names of the plaintiff, defendant, and attorney, 
The account then of this buſineſs ſtands thus: to the at» 
torney 58. 4d. for writing ſixteen ſheets, or 1152 words; 
to lord Stormont $s. 2d. for writing four or five words; 
to Sir David Lindſay 14s. 6d. for fealing the record, 
and writing four or five words. The Cuſtodes Brevium, 
Sir David's predeceſſors, formerly kept clerks for tranſerib- 
ing the records of Niſi prius, who had them ready for the 
attornies when called for, as before mentioned. The fees 
for this buſineſs in king William's time were very mode- 
rate when compared to the expences thereof at preſent ; 
for it appears from page 28 of this Appendix, that the 
Cuſtos Brevium at that time was paid only 4s. 6d. for a 
record of treſpaſs, and for every other record 5s. but ſup- 
poſe the record of Niſi prius contains one hundred ſheets, 
that is, one hundred times ſeventy-two words, or 5200 
words ; the attorney has for writing four-pence per ſheet, 
which amounts to 11, 138. 4d. lord Stormont hab 
1. 128. 3d. for writing four or five words, and Sir David 
Lindſay, 41. 10s. 7d. for only ſealing and writing four 
er five werds; the whole charge upon the client 
therefore is 71. 16s. 2d. for writing one hundred ſheers; 

which 
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which one of the writing ſtationers would be very 
glad to write for one hundred pence : this yl. 16s. 2d, 
is allowed in the coſts : but who allows it ? The 
maſter ; who is appointed by lord Stormont, taxes the 
coſts, in other words lord Stormont allows it. The 
chief clerk's fees for ſigning a Habeas Corpus was only 
18. 8d. in king William's time (ſee page 24) now it is 
68. 8d. in term, and ſeven ſhillings in vacation! From 
femilar charges, and the money paid lord Stormont by 
the ſeveral perſons appointed by him (ſee page 14-17) his 
lordſhip's income as chief clerk is computed at 4000l. a 
year. The exact value, however, may be known by ex- 
amining the ſeveral officers before a committee of the 
Houſe of Commons. The profits of Sir David Lindſay's 
office are valued at 3oool, a year. It ſeems therefore ex- 
pedient that theſe two offices ſhould be aboliſhed, and the 
revenues ariſing out of them, after allowing a decent main- 
tenance to ſuch ef the under officers as are really uſeful and 
neceſſary, be applied to take off the very heavy ſtamp duties 
now impoſed on the proceedings in the adminiſtration of 
juſtice, a great part of which impoſitions is appropriated 
to pay the ſalaries of the judges, 
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Sealer of the Writs, and other Officers belong- 
ing to the Plea Side of the Court of King's 
Bench. 


IS late majeſty king Charles II. by letters patent un- 

der the great ſeal of England, bearing date the 
ſecond day of June in the 25th year of his reign, granted 
to the moſt noble Charles, duke of Cleveland, then 


earl of Southampton, and his heirs male, in default of 
| | iſſue 
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iſſue male of lord George Fitzroy, ſince deceaſed without 
iſſue male, the receipt, revenue, yearly profits, ſum and ſums 
of money, and other commodities whatſoever ariſing and 
to become due and payable for the ſealing of any writs, 
exemplifications, or other things whatſoever uſually ſealed, 
or that ought to be ſealed with the ſeal or ſeals of his ma · 
jeſty's courts of King's Bench or Common Pleas, or either 
of them ; and alſo the offices of receiver general of all 
the ſaid revenues, profits, and ſums of money, and comp- 
troller general of all writs and other things that ſhall or 
ought to be ſealed with the faid ſeals, or either of them, 
and of the ſums of money payable for the ſame. The 
preſent duke of Grafton came into poſſeſſion of this office 
by virtue of the ſaid letters patent on the death of the 
duke of Cleveland, and exerciſes the ſame by a deputy. 

The duke pays to the crow a fee · farm rent of 4 131. 8s. 6d. 
every term, amounting yearly to 1653]. 148. 

The fee for ſealing every writ is ſeven-pence, and in 
ſome caſes 1s. 2d. as for a non omittas latitat, though 
no mention be made of this additional charge in the 
table of fees before-mentioned (ſee page 23.) The Bill 
of Middleſex is not ſealed. The Seal Office is of no uſe, 
but a burthen on the adminiſtration of juſtice : it ought 
therefore to be aboliſhed, and a compenſation made to the 
noble proprietor. 

There are others officers belonging to the plea fide 
of the court of King's Bench; namely, the ſigner of the 
Bills of Middleſex (Mr, Marſhal) the clerk of the Errors 

(Jobn Way, Eſq;) the filacers (Meſſrs. Adams and Way) 
the uſher and cryer (Mr. Cranſton) the marſhal (Benjamin 
Thomas, Eſq;) deputy Marſhal (Mr. Jordan) clerk of the 
papers of the King's Bench priſon (Mr. Vincent) the clerk 
of the day rules of the King's Bench priſon (John Way, 
Eſq;) the tipſtaffs, the aſſociate and marſhal for trials by 
Niſi prius in London and Middleſex (John Way, Eſq;) the 
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clerk of Niſi priug far trials in London and Middleſay 
(Mr. Lowten) ard ye; eryer at Niſi prius in London and 
Middleſex (Mr. vodgate). All theſe officers claim more 
fees than are all ved them by the table before- mentioned 
(ſee page 24). But the limits preſcribed to this Appen ; 
pendix oblige the editor to poſtpone the conſideration of 
their exorbitant demands to another opportunity. 
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For the words ® that the former proprietor would iy. time underſland 
| « the buſineſs thereof” in the oth alla up hd be R dad 


pendix, read the words © Bilfore, . 
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